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CONFIDENTIAL. 


NOTES AND MINUTES BY THE HON’BLE 
SIR GEORGE LOWNDES, K.G.S I., K 0. 


No. 1. 

THE LEGALITY OF PROCEEDINGS OF A MAGISTRATE 
HOLDING HIS COURT OUTSIDE THE LOCAL LIMITS 
OF HIS JURISDICTION. 


( 24th Decembn 1915 ) 

I doubt if the real crux of the first and most important 
Home Department Proceedings question m\olved is "whether 

•JudicialA, Januaiy 1916, Nos 201-02 the opinion of the AJvucate- 

No L 807 on915T ePartment Un ° ffiCial General of Bengal is right or 

not As far as it goes, I agree 
with it, but I do not think that it touches the actual question at 
issue. I eannnot read his opinion as directed to anything more 
than the question whether, having regard to the provisions of 
section 1 77 1 it is legal for a magistrate to hold his court outs de the 
local limzts of his junsdict. on and I agree with h.m that such a pro- 
ceeding would be of doubtful legality The letter of the 
Bengal Government however takes this opinion as advising 
that it would be of doubtful legality for a sub-divisn nal magistrate 
to sit outside the limits of his sub-division , which is obviously quite a 
different question, and one which is certainly not d( alt with in 
terms by the Advocate-General’s opinion, and would appear from 
the absence of all reference to sections 12 and 13 \ not to have been 
considered by him at all. This latter question being the one that 
really concerns the Bengal Government, it seems to me that it is 
fanly open to us to suggest that it is not really answered by the op- 
inion m question, and to consider for ourselves whether there is any 
legal objection to the course they proposed m the first instance 
to adopt. Personally I feel so clear that there is no legal objection 
to this course that I should be glad to treat the matter in this way 
if possible, and its having bee 1 consistently followed for many years 
m other provinces seems to make it particularly desirable to do so. 


1 The Code of Criminal Procedure, 1898, 
(M) 0.-12 L. t> 
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Section 12 ( 2 )* lavs down m unnustakeable language that 
all magistrates have jurisdiction throughout the disi.net except in 
the -m/le case of tiicii jurisdiction having been hunted by the 
definition of a local area, etc , under section 12 (I) 1 It follows 
logicallv that unka, s the putting of a magistrate m charge of a sub- 
division of the district is in itself the definition of a local area 
under section 12 (l) 1 , Ins jimsdiction as distinct from his charge, 
i e , the sphere of his ordinary work, will still extend to the 
whole district and that any place within the district will be within 
the local limits of his jurisdiction. The issue therefore resolves 
itself into one question only, viz . is the nomination of a magistrate’ 
to the charge of a sub-division in itself a definition of a local area, 
etc , within the meaning of section 12 (l) 1 ? If this was the inten- 
tion of the framers of the code one v oukl have expected to find some 
sort of cross reference between the two sections to suggest that it 
was so There is, however, nothing of the kmd, and to my mind 
the language of section 13 l does not admit of such an interpretation, 
as a main particular charge seems to me to be something quite 
different from his jurisdiction But further than this the only 
authorities on the point, 2 (the cases cited m Secretary's note) all 
support the view that a sub-divisional magistrate’s jurisdiction is not 
necessarily confined to his sub-division On the whole, therefoie, 

I have no reasonable doubt that the appointment of a magistrate 
to a particular sub-division of a district is not m itself a definition 
of a local area to which his junsdiction is confined but leaves him 
with jurisdiction throughout the district, and consequently that if 
he sits at anyplace within the district, even though outside his parti- 
cular sub-division he is sitting within the local limits of his juris- 
diction. 

With regard to the alternative suggestion favoured by the 
Bengal Government, I concur with Secretary’s doubts as to the 
legality of appointing two magistrates to the charge of a single sub- 
division. No doubt under the General Clauses Act 1897 the singu- 
lar ‘ magistrate," m section 13 1 may include the plural “ magis- 
trates ' but the section seems to contemplate one appointment only 
at one time, and I agree th t the wording would be mappropnate 
to the appointment of an additional magistrate to the concurrent 
charge of a sub-division. 

With regard to the third alternative 3 suggested by this 
department, I have only to say that m my opinion there is no legal 

i The Code of Criminal Procedure, 1898 

2 I. L R., 29 Cal. 389. 

3 The suggestion was to increase the distinct cadres of first class mag is 
trates with a view to then employment wiitti necessary to relieve ovei worked 
e,»h-li visional Magistrates. 
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objection to the course suggested, and that though. I cannot tell 
what administrative objections there may be to it, it appears to me 
that its adoption would give sufficient temporary relief to the con- 
gestion of the sub-divisions concerned. 

With regard to the draft reply to the Bengal Government’s 
letter I think that it will require considerable modification. I sug- 
gest tnat it would be sufficient on the first point to say that tl e 
Government of India while not differing from the terms of the Ad- 
vocate-General’s opinion, do not think that so long as a sub-division- 
al magistrate sits within the district to which his sub-division 
belongs he infringes the prolusions of section 177 to which the 
Advocate-General has referred, and that they do not consider that 
there is within this limitation any legal objection to the course 
originally proposed by the Bengal Government which has been 
followed for a considerable time without objection in other pro- 
vinces. With regard to the alternative proposal of the Bengal 
Government it should be stated tha,t the Government of India are 
of opinion that there are legal difficulties which make this course 
inadvisable without legislation for which at present they think that 
there is no necessity. The third alternative suggested by this 
department might also be put to them as another practical way out 
of the difficulties which have arisen m congested sub-divisions. 

a2 
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No. 2. 

DETECTION OF THE PROPOSAL TO AMEND THE SIR 
CQWASJEE JEHAX01R BARONETCY ACT, 1911 (XIX 
OF 1911 } 


(2Sth December 1915 ) 

I can see no merits whatever in this Bill and I agree that the 

,, 1A1 „ v Government of Bombay should 

be informed that the amend- 
ments cannot be accepted. The proposal to constitute the holder of 
the baronetcy for the time being a member of the body of trustees 
is, I think, m itself unobjectionable, and if it had been inserted 
m the original Bill there would have been no reason to dissent 
from it. There seems, however, to be no particular reason why it 
should now be put forward, and I do not think that the Govern- 
ment of India should be asked to legislate on the point unless a 
strong ea^o were made out. The other proposal embodied m 
clauses 3 and 4 of the draft. Bill has already been negatived when the 
original Bill was under consideration, and there is no reason why it 
should be re-opened now It has always been the policy both of the 
Fngli ,h and Indian law to disallow perpetuities of this land as 
opposed to the interests of the public. The principle has only been 
relaxed in these baronetcy cases so far as to allow a perpetual 
settlement of such property as is considered requisite for maintaining 
the reasonable status of the holder for the time being, and this has 
already been secured in the present case by the original Act. In 
the case of Sir Currimhhoy Ebrahim the principle, was, no doubt, 
somewhat further relaxed, but there were very special circumstances 
m that case which have no application to the present proposals, 
and m my opinion it is not a precedent which should be followed m 
other cases. 
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No. 3. 

REJECTION OE PROPOSAL TO AMEND SECTION 464 (1) 
OF THE CODE OF CRIMINAL PROCEDURE. 

(8th January 1916.) 

I agree that the proposed amendment is most undesirable. 

Home Department Proceedings The 0nl y justification of it to 
Medical A , February 1916, Nos. 21-22. m y Blind would be that under 
(Legislative Department unofficial section 467 (2) a certificate is 
No. 1 of 1916). admissible. There seems, how- 

ever, to be some difference m principle between acting on a certi- 
ficate that a man is capable of making his defence, which is what 
section 467 (2) provides for and acting on a certificate that a man is 
of unsound mind, which is what is now proposed. The enquiry- 
under section 464 is all important both to the Crown and the accused 
as on the one hand a guilty man by successful shamming may escape 
the consequences of a criminal act, and on the other an innocent 
man may be committed to a lunatic asylum. Every practitioner 
knows how fallible medical opinions as to mental unsoundness are, 
and in my opinion it would be most undesirable to allow a magis- 
trate m a criminal proceeding to act upon a mere certificate without 
examining the medical officer to whom the test has been deputed. 
The amendment proposed would also conceivably lead to some 
laxity in the medical examination. I would also add that there is 
no evidence of general complaint as to waste of time m medical 
officers being required to attend the court on enquiries under section 
464, and m practice such enquiries are probably not very frequent. 
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NO. 4. 

(I— H.) 

OPERATION OF MARTIAL LAW AFTER THE CESSATION 
OF A STATE OF WAR. 

I. 

{13th January 1916 ) 

It is, I think, clear tliat the action of the military authorities 
Foreign and Political Department can only be justified under 
Secret War, May 1916, Nos 515 — 517. martial 1 w. It was not in any 
(Legislative Department Confiden- sense a trial under military 
tial No 460). law except that the procedure 

adopted may have the jroiedure of military law, all acts of martial 
law are, ex hypothesi, outsiie the ordinary law of the land, and their 
only justification is the supreme necessity of the moment, that neces- 
sity being generally assumed to exist when, and only when a state of 
war or something equivalent to it, exists in the place where the acts 
are done. As soon as the necessity ceases all right to do such acts 
also ceases. Assuming therefore that at the time of the trial a state 
of war existed m Aden the sentence may have been justified by the 
necessity of the moment, but directly the state of war ceased (as 
I presume it did some time since) the power to deal with any one 
under martial law also ceased. ^ There can therefore, m my opinion, 
be no question now of enhancing the sentence passed by the milit ary 
authorities. 

It is also suggested that the conviction by the military autho- 
rities might be quashed and the offender tried again under the crimi- 
nal law of the land, in which case a sentence of greater security 
might be passed. Whether or no there may be grounds for quashing 
the conviction it is impossible to say without further information, 
but I doubt whether it would be desirable m any event to throw 
doubt upon the legality of the conviction, and it is impossible to say 
at present whether, if the conviction were quashed, the necessary 
evidence would be available to obtain a conviction m the ordinary 
courts. 

I should, however, be glad to see this file again when the record 
of the trial is received from Aden. 

n. 

{17th March 1916.) 

Now that I have been able to peruse the record of this case, 

I am satisfied that nothing further can be done. It would I t hink 
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te ' ery unwise for Government to take any steps to quash the con- 
viction on the ground that the trial was irregular, or to take any 
step which would throw doubts on the legality of the action taken 
by the military authorities Even if it were possible to try the 
man again m the regular courts I do not think that a conviction 
could be obtained, supposing the same evidence to be forthcoming, 
under Section 121 of the Penal Code which alone would ju tify a 
sentence of confiscation. I know of no inherent power m the state 
to confiscate. 
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No. 5. 
(I— II.) 


SIR IBRAHIM RAHIMTOOLA’S CHARITIES REGISTRA- 
TION BILL. 

I. 

(2nd February 2916 ) 

In my opinion the Bill in its present form falls withm the pur- 

Home Department Judical Pro- ™W of section 43 of the Act 
eeedmgs, February 1916, Nos 121 — 22. 1861, now section 79 (3) (e) 

(Legislative Department Confiden- of the recent Act I doubt if 
tial No. 451). there is any distinction at all 

among Hindus and Muhammadans between “ charitable ” and 
“ rehgious ” purposes , and I should be inchned to think that any 
legislative restriction placed upon their rights in dealing with trusts 
of either character would affect their religion withm the meaning 
of the sections referred to. In the present case the inclusion m the 
Bill, as now amended m Select Committee, of mixed trusts seems to 
me to be decisive. 


II. 

(10th February 1916 ) 

I agree wi'h Secretary’s note With regard to the draft reply 
to the Bombay Government, I suggest >hat the better way of putting 
it would be that there can be no right either statutory or consti- 
tutional to proceed with the consideration of a Bill which requ res 
the previous sanction of the Governor General under section 79 (3) <e) 
of the Government of India Act, 1915, and to which that sanction 
has been (as it has been the present case) refused. 
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No. 6. 

<1— II) 

AMENDMENT OE THE INDIAN REGISTRATION ACT, 
1908 (XVI OE 1908), 

I 

{3rd February 1916.) 

No one suggests that the provisions of the Registration Act 
Home Department Public A., May with which this Bill is concern- 
1916, Nos. 8—24. ed are obscure. It is only said 

_ (Legislative Department unofficial that they axe needless and that 
0,0 ^ . they are matters of procedure 

which ought not to be treated as essential. If the matter was one 
merely of procedure, as the Secretary of State seems to suggest, it 
would bo covered by section 87 of the Act and there would he no case 
for any amendment of the law. That the provisions m question are 
essential is the whole basis of the recent decision in the Privy Council, 
and it is to be noticed (t) that these provisions were definitely adopted 
when the Registration Act was first enacted as part of the outwork 
of the defences against fraud, (n) -that they have never before been 
attacked during the long period of years that they have been in 
force, and \m) that the injustice which it is now sought to remedy 
is caused in every case not by any essential hardship m the provisions 
of the law but merely by carelessness in their observance — a result 
to which the stupidity of sub-registrars has largely contributed. 
It would, m my opinion, be a mistake to relax the stringency of the 
registration law in any way ; but I think that steps might well be 
taken to impress upon sub-registrars some of the elements of their 
every day duty and to penalise severely all cases of laxity. 

In any case the form of the Bill is clearly objectionable. If 
anything is to he done it ought to be by direct amendments to sec- 
tions 32 and 33 of the Act. I would, however, oppose the Bill 
generally. 

n. 

{16th February 1916.) 

My Hon’ble Colleague, Sir C. Sankaran Nair, has asked me to 
reconsider this matter m the light of his note, and I have discussed 
the question with him at some length. I quite recognise that mis- 
takes of sub-registrars m acceptmg documents for registration 
which they ought not to have accepted may cause hardship in the 
JKC42LD » 
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case of ignorant persons, and I think that it may be possible to 
provide a remedy for such cases by allowing the documents to be 
re-registered within a certain period after the first discovery of the 
mistake. In order to put this suggestion into concrete foim I have, at 
my Hon’ble Colleague's request, drafted tentatively a clause' which, 
I think might be accepted for further consideration I have dio 
cussed it with my Hon’ble Colleague, and I understand that he 
accepts it as satisfying the requirements of the case , and he thinks 
that the mover of the Bill will probably be willing to adopt it ' If 
he does not, I think that his Bill should be opposed, and my present 
suggestion might be taken into consideration when the question of 
amending the Registration Act generally comes up. If however, 
Mr. Malaviya is prepared to allow his Bill to be cut down to a mere 
provision for re-registration m the cases referred to, and it is agreed 
that an amendment of the law on these hues is legitimate, I suggest 
that the Bill might be allowed to go to Select Committee on a state- 
ment m Council that though we were not in a position to support the 
Bill as drafted we were prepared to consider the advisability of 
some amendment of the law to meet cases of hardship My re- 
registration proposal could then be discussed m Committee, and if 
■adopted in its present or some modified form, would come back as 
the substantive Bill. Inasmuch, however, as the Bill m this form 
would m effect be a new* Bill, it would probably be desirable to cir- 
culate it again before the Report was considered m Council. 

Draft referred to in preceding note. 

If m any case a document requiring registration has been im- 
properly accepted for registration by a registrar or sub-registrar, 
and has been registered, any person claiming under such document 
may, within three months of his first becommg aware that the regis- 
tration of such document is invalid, notwithstanding an y thing in 
this Act to the contrary, present such document (or cause the same 
to be presented, in accordance with the provisions of Part VI) for 
re-registration m the office of the registrar of the district in which 
the document was executed , and upon the registrar being satisfied 
t lat the previous acceptance of the document for registration was 
d ie to the mistake of the registrar or sub-registrar by whom the 
same was s6 previously accepted, he shall re-register the doc umen t 
as if it had not been previously registered, and as if such presentation 
for re-registration was a presentation for registration made within 
the time allowed therefor under part IV, and all the provisions of 
this Act as to registration of documents shall apply to such re-regis- 
tration ; and such document if duly re-registered m accordance with 
the provisions of this section shall be deemed to have been duly 
rogstered for all purposes. 
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No. 7. 

<1— II) 


SALARY AND FEES OF THE ADVOCATE GENERAL OF 

BENGAL. 

I 

(7ih Febnia y 1916.) 

The perusal of this file has been somewhat of a revelation to 
me. I had no idea before how costly legal assistance from Calcutta 
Home Department Proceedings was, and I can only hope that 
■Judicial A., August 1916, Nos 360 — the results obtained are propor- 

^(Legislative Department unofficial t ‘ onatel y 4)11111 those 

No 255 of 1916.) shown by the other provmces.. 

Assnmmg that the Advocate Generalship of Bengal is now to 
he provincialised, I should have thought printer fane that two mam 
things were desirable, (I) that the Advocate General should be a 
salaried officer of the Government who would be expected for his 
salary to perform certain definite services without further remune 
ration, and (2) that the services so performed should be, generally 
speaking, uniform with those of the Advocate General m the other 
provinces. 

Lpon the basis of the present Bengal proposals, however it 
seems tome that neither of these principles would be applicable. 
The proposal is in reality to pay the Bengal Advocate General fees 
upon a fixed scale for every appearance in court with a guaranteed 
minimum of Rs 48,000 per annum, his opinion work only being 
re koned at a lump sum per annum of Rs. 12,000 instead of being paid 
for piece-meal. This is undoubtedly a departure m principle from — 

(a) the recognised system of the past in Bengal, 

(b) the system adopted m the case of the other Advocate- 

Generalships, and 

fc) the well-established practice governing payment to law 
officers of the Crown m England 

To my mind this se ms an almost insuperable objection to the 
method proposed, and, if there is still time to reconsider the basis 
of the ar angement, I would urge the great desirability of doing so. 

My own view of the method which should be sdow^d , v 1 _ 
first to fix the services of the Advocate General winch should be 
covered by his salary. These I would define as — 

(*) ah Government advising wo,k whether by consultation or 
opinion, and 
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(u) appearances in all civil cases or proceedings originated 
in the Calcutta High Court or the Ahpore Court, to 
which the Secretary of State is a party, and in appeals 
from all such case?. 

I would then proceed to ascertain the salary which should he 
offered to the Advocate General for these services on the following 
basis. — 

v l) As a fair remuneration for advising work I would allow 
a lump sum per month Quite possibly the Rs. 12,000 
per arnum suggested m the Bengal Government’s letter 
under consideration would be not an unreasonable 
amount to take, though it is probably on the liberal side. 

(2) In order to estimate what a fair remurera^ion for the 
court v ork would be, I should propose to ascertain the 
number of briefs which on my proposed basis of services, 
but having regard to the altered constitution of the High 
Cou t, the Advocate General would have had to accept 
duri g the past five years, and the number of days on 
which he would have had to attend m court, and value 
them by the scale of fees drawn up by the Legal Remem- 
brancer, allowing an average fee of five gold mohurs 
for consultations m each case I would, however, 
only allow 30 gold Mohurs for appearances in the Alipore 
Court, 

There should be little difficulty in making out the Advocate 
General’s “ fee list ” on these lines for the last five years. The 
yearly average so ascertained, plus Rs. 12,000 for advice, would re- 
present the market value of the Advocate General’s services. 
Having regard, however, to the facts that the income offered would 
be an assured one, and that the professional position of the Advocate 
General is one greatly coveted at the Bar, and of itself attracts both 
other Government work and private practice to a considerable 
degree, I would offer a somewhat lower sum as the proposed salary. 
Possibly, it would be enough to cut off the odd figures, leaving a round 
sum in thousands.only , but that would depend on how the actuals 
work out, I know nothing personally about the mem ers of the 
Calcutta Bar at the present time, but I feel sure that any one who 
was worth having as Advocate General would accept a salary fixed 
on this basis ; and if it is considered necessary to make the appoint- 
ment before there is time to work out these figures the appoint- 
ment might be made on the understanding that the sala y would be 
so fixed. 

If this plan were adopted, it should, I think, be made clear that 
the personal attention of the Advocate General was to be given to 
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all cases covered by bis salary, tbougb this would not necessarily 
mean that be could not avail himself within reasonable limits of a 
junior’s assistance m any particular case 

With regard to all other cases not specifically included above, 
in which Government was directly or indirectly interested, e g., cases 
where Government was paying either for the prosecution or defence 
of the action, Court of Wards, local tody or mofussil cases and crimi- 
nal appeals it would be part of the arrangement that the local Govern- 
ment should be entitled to the Advocate General’s services at the 
scale of fees'ref erred to above, omitting the 60 gold mohur-fee from 
the list, but providing that if he were asked to appear in any case 
outside the High Court or the Alipore Court h.e should be entitled 
to an additioral fee of 30 gold mohurs for every day he was absent 
from Calcutta. The extra fee might also perhaps be a lowed for 
criminal trials in the High Court. 

If an agreement on these lires were made with the Advocate 
General for a definite period, the local Go\ eminent vould have a 
clear idea of how they stood financially m the matter of law costs, 
and they would have a discretion as to engaging the Advocate 
General m cases outside the agreement It would also have the 
merit of makmg it clear in what cases the Advocate General could 
or could not claim fees, and would provide a bat i which might 
be fairly applicable to the other Advocate Generalships. 

I may explain that the reason why I would only take a limit- 
ed clr ss of cases as included m the salary is because these seem to me 
to constitute the regular Government work in Calcutta, while the 
cases I leave to be paid for by fees m the ordinary course are more 
or less exceptional both m their nature and their frequency or other- 
wise, and it may or may not be desirable m each case to engage 
the services of the Ad vccat General 

If my Hon’ble Colleague m the Home Department has had 
the patience to peiuse this lengthy note so far, it will probably only 
have been with a mental reservation that all that I have said down 
to this point is rather beyond the questions which he desired to 
submit to me, these being rather as to the details of an altogether 
different arrangement which both he and the Bengal Government 
had already approved If this is so, while I should regret that any 
appointment of an Advocate General should be made upon such a 
basis. I will endeavour to deal more specifically with the precise 
questions on which I have been consulted. 

In the first place, I ought to point out that it is a mistake 
to talk of the Advocate General’s salary in the past as a “ retamer 
it is clearly a salary, and not a “ retainer ” as that term is used at 
the Bar. For this reason I would altogether disagree with the 
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suggestion made in paragrapli 4 of tlie Bengal Government’s letter 
that having regard to the “ retainer ” rules in force m Calcutta the' 
Advocate General would not be bound to attend personally to any 
case, unless he were paid a special fee for so domg. This is withinx 
certain limits a correct statement of the rules as to “ retainers ” 
in their proper sense, but has no application whatever, in my 
opinion, to a salaried officer, and it would certainly be desirable to 
make this quite clear with regard to the new appointment. This is, 
in fact one of the reasons why I have so strong an objection to the 
proposed payment by fees for all court work with a guaranteed, 
minimum. 

In the second place, I would point out that, as I read the' 
Bengal Government’s proposal (paragraph 7) they do not suggest 
the payment of Rs 12,000 per annum for advising work m addition, 
to the Rs. 48,000 per annum minimum, but only propose in making; 
up the accounts of the year m order to see what sum will be payable 
to the Advocate General over and above that minimum to treat 
Rs. 12,000 of it as allocated to advising work, m effect paying him 
for court work any surplus over Rs. 36,000, (4 ’,000 — 12,000) 
which the actuals would give him on the assumed scale of fees. 

The proposal of the Bengal Government then* which my 
Hon’ble Colleague appears to favour, is that of agreemg to pay the 
new Advocate General Rs 48,000 per annum plus any surplus which, 
his actual court work would justify* over the Rs 3o, 000 minimum. 
This, if the principle involved is finally accepted, appears to ma 
to he fair, except that I would cut out the 60 gold mohur-fee for the 
Alipore Court, retaining it only for mofussil cases and perhaps for 
criminal tria’s in the High Court in which the Advocate General 
would not usually be employed . For the reasons given m paragraph. 

5 ante, I think that it is clearly reasonable to require the Advocate 
General to appear m regular Government cases in the Alipore Court 
for the usual High Court fee, though I understand that the Bar has 
agreeckto treat this in practice as a mofussil court. I think it should 
also be borne in nund that with the separation of Bihar, a consi- 
derable part of the most remunerative work of the Calcutta Par 
has been removed to another sphere, and I should hope that as time 
goes on there may be an appreciable difference in the incomes 
made by leaders of the prof ession in Calcutta, with a correspondmg 
lowering of their scale of fees. If this does take place, on any new 
appomtment in the future of an Advocate General, a revision would 
have to be made of the figures upon which the salary to he offered 
to him should be based, though the principle which I would lay down 
as that upon which it should he estimated would remain the same 
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With regard to the patronage question, I agree with the 
Home Department, that, if the appointment is to be provincialised, 
it might well be left to tbe local Government. 

In this connection the position of the Advocate General 
vis-a-ms the Government of India will -also have to be considered. 
As a provincial officer he will naturally be a member of the local 
Council and could not at the same time serve on the Imperial Coun- 
'c:l. It should, however, be cle rly understood that if he should in 
any case accept a nomination to the latter, resigning his membership 
of the local Council, he would be on exactly the same footing m the 
Imperial Council as any other nominated member and would be 
■entitled to no -extra remuneration whatever for his services. 

My perusal of this file has also led me to the consideration 
•of the kmdred question of the remuneration of the Government 
■Solicitors in their relation to the Government of India under present 
conditions I see that the suggestion that it might pay the Govern- 
ment of India better to have a permanent whole-time Solicitor on 
their own staff has been considered and finally negatived ; and 
though I have no desire t * re-open a question which has been the 
subject of a considered decision, I think that the matter will quite 
possibly have to be reconsidered before long, as many questions of 
■great importance and considerable complexity will undoubtedly 
arise after the war, which it will hardly be possible to deal with 
under the present arrangements. If any new arrangement is even- 
tually made with regard to the Solicitor, the Advocate General’s 
position as Legal Adviser of the Government of India will naturally 
also come up for further consideration, and I would reserve my 
consideration of this question until occasion arises. I understand 
that the present arrangement is to be that the Government of India 
reserves the right to consult the Advocate General as occasion arises 
upon payment of fees accordmg to the appropriate items m the scale 
already referred to. Subject to the above remarks, this seems to 
me to be a fair and reasonable arrangement. 


II 

{20th April 1916 ) 

I quite agree with Secretary that there is at present no 
** Advocate General ” of Bengal, and that it is at least doubtful 
if the present actmg Advocate General can legally exercise any 
of the powers conferred by Acts of the legislature on an Advocate 
General. I think, for instance, that it would probably be a valid 
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defence to a suit instituted in Calcutta under section 91 or 92 of the 
Civil Procedure Code with the consent of Sir S P. Smha that the 
suit was bad for want of the required legal sanction 

Under the circumstances it is, I think, essential that a legal 
appointment should be made as soon as possible under section 114 
of the Government of India Act, 1915. 

An appointment under this section can clearly be made for 
any period and on any conditions, subject to His Majesty’s pleasure, 
and there is no legal necessity that it should be for the now usual 
period of five years. 
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No. 8. 

(I— II.) 

CONFISCATION OF PROPERTY BELONGING TO DESERT- 
ING SOLDIER UNDER FORFEITURE ACT, 1857. 

I. 

(8th February 1916) 

I peel that it is clearly desirable that the Army authorities 
{Legislative Department unofficial should have the power of 
No. 86 of 1916*) forfeiture in these cases but 1 

share Secretary’s doubts as to whether section 2 of the Act of 
1857 would apply to courts martial held under the Indian Army 
Act, 1911, in Mesopotamia. There would, of course, be no diffi- 
culty in giving the required power by enactmg a new section after 
section 29 of the latter Act following the lines of Section 2 of the 
1857 Act, but this would of course entail the passmgof an Act 
by the legislature and it is possible that it might be thought inad- 
visable to risk any dicussion on the questions involved. The 
Act, however, would be a very short one and probably could be got 
through expeditiously as a war measure if necessary, though it 
might provoke some comment in the press. If, under the circums- 
tances, this is considered undesirable, I am inclined to advise risking 
action by court-martial on the spot under the Forfeiture Act of 
1857. I do not see how any forfeiture so made and enforced in 
British India could be well challenged The deserter clearly could 
rot do so without endangering his life in addition to his property, 
and it is of course only his own property that could be forfeited. 
It s possible that if his death could be proved his heirs nrght dispute 
the forfeiture, 1 ut this is hardly likely and under section 18 of the 
S. pplementary Act, IX of 1859, if the property had been attached or 
seized by Government even if the adjudication were a nullity, the 
vahdity of the attachment or seizure could hardly be questioned in 
the courts. 


II 

(13th April 1916.) 

I agree generally with Secretary’s note. I think that tie 
procedure to be adopted is correctly stated in his paragraphs 
2 and 3 ; but in order to adjudge a forfeiture the court will of 
MJ42LD 
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course have to find formally that the deserter has committed treason 
or an offence within section 121 of the Indian Penal Code. 

With regard to the evidence to be produced before the court, 
I thmk I ought to state that in my opinion it will not be sufficient 
merely to tender statements of witnesses previously recorded under 
section 126 of the Indian Army Act, as I do not think that these 
statements would be admissible as proof of the facts deposed to 
under section 82 ( 2 ) of the Evidence Act It will, I think, be 
clearly necessary to examine at least one witness who can depose to 
the facts relied upon as constituting the offence. The statements 
I have referred to would, in my opinion only be admissible under 
section 33 of rhe Evidence Act, if the court came to the conclusion 
that the deserter had had an opportunity of cross-examination. 
Having regard, however, to the fact that the inquiry referred to 
was of such a nature as could only be held m his absence, it is hardly 
likely that the court could come to this conclusion. 
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No. 9. 

retention and use of enemy crafts captured in 

MESOPOTAMIA WITHOUT SUBMITTING THEM TO 
CONDEMNATION BY A PRIZE COURT. 

(13th March , 1916.) 

The real question with which we are concerned here is as to 
Army Department Proceedings whether Imperial interests will 
Judicial B.,“ War 1916-17” Nos 20241 be prejudiced at the end of 
—20251 and Appendix the war by the retention and 

(Legislative Department Confiden- use by jr b Majesty’s forces 

tial No 433). <■ ■ 1 J j?. i r. 

1 of various enemy craft wincii 

have been taken m Mesopotamia jure belli but without submitting 
them to condemnation by a prize court. The question is an im- 
portant one and requires careful consideration 

There is a considerable body of authority for the proposi- 
tion that it is the duty of the captor to take every prize to the near- 
est port where it can be effectively adjudicated upon, unless for 
recognised reasons the prize is destroyed. But some of the text- 
books go further and suggest that the prize does not become the 
property of the captor until condemnation by a prize court. The 
writers on International Law, however, are by no means unanimous 
on this latter point. See Oppenheim’s International Law, Volume 
II, page 239 Pitt-Cobbett’s Leading Cases on International Law, 
Part II, pages 176 and 211 : Hall’s International Law 5th Edition 
page 456 . Tiverton’s Prize Law page 3 The fair result of the 
authorities, however, as 1 read them, is that though capture gives 
a possessory interest, it is only the decree of a Prize Court which 
can confer property or title — a distinction which is well recognized m 
other branches of the law, and see as to the case of a prize, Anderson 
v. Marten, L. R. 1908, A. C. 334 per Lord Lorebum at 338 and 
Lord Halsbury at 341. 

But though it may be the custom of civilized nations to 
submit all prizes to the decree of a prize court it may well be that; 
the neglect of this duty will not have the same effect in every case. 
The institution of prize courts was no doubt mainly for the protec- 
tion of neutral interests (Oppenheim, page 239), and for the purpose 
of extinguishing neutral rights condemnation is no doubt essential 
under International Law, (see Article 48 of the Declaration of Lon- 
don). But where the prize was at the time of capture clearly enemy 
property and no neutral rights are involved, I doubt if the duty 
to bring it in for condemnation can be laid down in the same wide 
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terms or has the same binding force So in The Leucade (Spink’s 

Rep. 221*) Dr. Lushmgton 

*Cited by Hall, page 458 note The sa J s that bringing into 
report is not available here. adjudication at all on an 

enemy’s vessel is not called 
for by any respect to the right of the enemy proprietor where there 
is no neutral property on board. Where the prize is the property 
of the enemy state there can, I think, be no doubt that condemna- 
tion by a Prize Court is not required. It has, I believe, never been 
the practice to submit captured war vessels to such a court. With 
regard to private enemy vessels, the case is certainly not so clear, 
and there can be no doubt, I think that the practice is to do so. 
The necessity, however, of submitting such prizes to the decree of 
a Prize Court has never been laid down, so far as I know, by any 
of the treaties or conventions dealing with kindred subject, nor 
is it made obligatory by the Naval Prize Act, of 1864, which only 
provides that if a ship taken as prize is brought into port within 
the jurisdiction of a Prize Court the recognised proceedings shall 
follow. The pronouncement of Article 48, moreover of the De- 
claration of London above referred to, certainly suggests that no 
such rule is universally recognised except m the case of neutral 
ships. 

But though in the case of private enemy ships it has appa- 
rently been the practice to bring them into a Prize Court for con- 
demnation, there is no authority for the proposition that failure 
to do so affects the captor’s right over them at all events so long 
as they remain m his own possession Taking the simple case of the 
capture by a belligerent of a private enemy vessel which the captor 
retams and uses for his own purposes without any proceedings 
for its condemnation (which is m effect the case now under reference) 
it would seem on principle that the retention and use are absolutely 
within the captor’s rights There is no doubt that private enemy 
vessels are liable to capture, though various attempts to exclude 
them by convention have been made from time to time and if the 
capture is lawful, the right to retain and use seems to follow of 
necessity (certainly as much, one would think, as the right to 
destroy, which is clearly recogmsed), unless there is some positive 
rule of International Law which not only lays upon the captor 
the duty of submission to a Prize Court hut also invalidates the 
capture if this duty is neglected. It may be that only the decree 
of a prize court can formerly vest the prize in the captor as against 
all the world which is the proper effect of a decree in rem, but its 
absence cannot, I think, of itself affect the rights of the captor as 
against an enemy owner. As against him the captor’s possession 
acquired jitie belli is good, though as against a third party, e.g. } 



NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


21 


a neutral cargo-owner, possession without title could not prevail 
and title can only be acquired by the decree. 

On the assumption therefore that the vessels in question 
were enemy property, the action of the military authorities m Meso- 
potamia can, I think, lead to no adverse consequences. It would 
no doubt have been better to get the vessels adjudicated upon 
by a Prize Court , and if their nature was such that they were in- 
capable of being taken to the nearest port where such a court had 
jurisdiction, I think that under the circumstances the papers of the 
vessels and the depositions of those concerned might have been 
sent in and an adjudication could probably have been obtained upon 
them (Oppenheim, page 242). It seems clear that in exceptional 
cases the court can dispense with the necessity to bring the vessel 
itself into the jurisdiction of the court and that it will act on de- 
positions taken m foreign territory. If, however, this is impractic- 
able now, I cannot see that it will be any use to set up a Prize Court 
in Basrah even if such a course is feasible. Secretary m his note 
quotes Phillipson, page 366, as stating that a Prize Court can be 
set up m occupied territory ; but the author gives no authority 
for thjs proposition and I do not know upon what he relies. The 
Prize Court Act of 1894, (57 and 58 Viet., c. 39) gives power to 
establish such courts m any British possession but that can hardly 
be considered as sufficient to include merely occupied territory. 
There is no doubt a precedent for the establishment of Prize Courts 
outside what is strictly British territory m the Act which constituted 
such courts for Egypt and Zanzibar (4 and 5 Geo. V , c. 79), but 
that again was only the conferment of prize jurisdiction upon exist- 
ing British courts which is not quite the same thing as establishing 
a new court in occupied territory. However, this question is al- 
ready before the Secretary of State and we shall no doubt have his 
views upon it shortly. 

As the matter stands we have to face the position that it 
is probably too late now to get the vessels in question adjudicated 
upon m any way, and consider what the result will be. In my 
opinion even if it was the duty of the authorities in Mesopotamia, 
to have submitted the question of their captures to a Prize Court, 
they are nevertheless entitled to keep and use the vessels if they 
were enemy property and will be liable to no claim by the enemy 
owners for so doing. 

This question seems to be fairly covered by the case of The 

Felicity, 2 Dodson’s Adm. 

1 *Cited at length by Pitt Cobbett, R., 381*. It is true that in 
page 117. Report not available. this case Lord Stowell (then 

Sir W. Scott) appears to 
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have accepted the contention that even m the case of an admittedly 
enemy vessel the captor was bound by both municipal and in- 
ternational law to bring m his prize for adjudication , but he was 
clearly of opinion that failure to do this could cause no loss to the 
enemy owner, and therefore (presumably) would raise no claim for 
compensation. 
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No. 10. 

<1— II) 

USE OF FLAGS ON SHIPS OWNED BY NATIVE STATES 
WHEN ON HIGH SEAS. 

I. 

{22nd March , 1916.) 

We have under the existing law no power to compel the use 

by Native States of a parti- 
Foreign and Political Department, cular flag upon the high seas. 
Secret I , Proceedings February 1917, only in a proper case, 

Department mroffioml P Iess *P on ttem *<? 

No. 172 of 1916). as a necessary condition of 

our protection. ! 

I have little doubt that the use in a ship, owned by a Native 
State, or by a subject of such State, of the British flag with the 
intention of causing it to be believed that the ship was a British 
ship, or even under British protection, would subject the ship to 
forfeiture under section 69 of the Merchant Shipping Act of 1894. 
Whether the use of the flag would of itself without other evidence 
of intention be sufficient to bring such a ship within the penalty 
may perhaps be doubtful, but, inasmuch as the flag is generally 
accepted as the badge of nationahty, it would, m my opinion, be 
sufficient to entitle any of the authorities mentioned m section 
76 to seize the ship if found on the high seas and to bring her 
in for adjudication I do not think that the mere fact that 
the ship was licensed, or even required by the Government of 
India, to fly the flag would be sufficient to exempt her 
from seizure under such circumstances. Nor do I think that 
a right to use the flag outside the limits of British India could effec- 
tively be conferred by an Act of the Indian legislature. The Sec- 
retary of State, in his despatch of the 29th October 1915, appears 
to take the opposite view, but the language used is obscure. No 
doubt the permission referred to could be effectively granted by 
Parliament by a modification of section 69 or any other substantive 
enactment ; and equally no doubt the penalty provided for by the 
section could be waived by the Crown. But as long as the provisions 
of the section stand, it would hardly be reasonable to bring political 
pressure to bear upon Native maritime States to induce them to 
adopt a practice, which might fairly subject their ships to the in- 
convenience of bemg brought in for adjudication even though they 
might eventually be released. Unless, therefore, the case of Native 
States in India is legally exempted from the operation of section 
69 of the Merchant Shipping Act, 1894, 1 do not see how the policy 
which the Secretary of State advocates can be put into efEect. 
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n. 

(30lh Not ember, 1916.) 

The use of the British flag is not expressly prohibited, nor of 
itself penalised, by section 69 of the Merchant Shipping Act, 1894 ; 
it is only the use of the flag with intent to deceive that comes within 
the mischief of the section. The Secretary of State suggests that 
we should require Native State vessels to use our flag on the high 
seas, and all I meant by my previous note was that it would hardly 
be reasonable to do this, if the adoption of the practice would subject 
such vessels to inconvemence. If, however, His Majesty’s ships 
do not m practice take action against Native State vessels under such 
circumstances, and this could be ensured by executive orders, I 
see no legal objection to pressure bemg brought upon the Native 
States to follow the practice which the Secretary of State suggests. 
If the conditions agreed to at the Brussels Conference were strictly 
followed, and the vessels m question .carried a formal license to use 
the flag, there would, I think, be no chance of any of His Majesty’s 
ships interfering with them merely because of the flag they flew. 

I would also venture to suggest that if the matter is to be 
laid before the next Chiefs’ Conference it might be possible to suggest 
to them, with the consent of the Secretary of State, the use of the 
usual red ensign with a special charge upon the ** fly ” or red field 
which might be the proper device of each Native State. This 
might perhaps appeal to the Chiefs and would be a sufficient safe- 
guard against the provisions of the section. The right to use such 
a device could, I believe, be formally granted by Eoyal Warrant. 
It is commonly used on the flag displayed by colonial merchantmen 
and even by some yacht clubs at home. 
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No. 11. 

(I— II) 

EXTRADITION DEALINGS BETWEEN THE GOVERN- 
MENT OFJNDIA AND THE NATIVE STATES. 

I. 

{liih April, 1916) 

Foreign and Political Department I HAVE Jittle to add to 

Internal A , July 1916, Nos 34—36. the very valuable cotes that 
(Legislative Department unofficial have already been recorded 
No. 161 of 1916). m this department. 

There is no doubt that the British Government have adopted 
as an axiom of all their extradition dealings with Foreign States, the 
principle that an alleged criminal shall not after extradition be 
tried for any offence committed prior to his surrender other than 
the crime proved by the facts on which the surrender is granted. 
That this is so is shown conclusively by section 3 (2) of the Act of 
1870. 

It is also clear that m respect of the extradition dealings be- 
tween the Government of India and the Native States no such ab- 
solute restriction on the surrender of fugitive criminals has been 
adopted , and it may well be that the reason for this is (as pointed 
out by Secretary) that m the case of Native States we have such a 
large measure of control over their actions that there was no neces- 
sity to embody the restriction referred to m that portion of the 
Indian Act of 1903 which dealt with Native States extradition. 

The fact, however, that it was not thought necessary to provide 
for this restriction formally in our Act does not in any way affect 
the importance of the principle referred in para, graph 2 above, which 
appears to me to be based upon elementary principles of justice I 
have no doubt that so long as we profess to have relat ons of the 
nature of extradition treaties with Native States, it is a principle 
which ought to be followed, and if the Native States with whom we 
have either treaties or formal agreements are willing to accept it 
(as I understand they are generally), I think that the principle 
should certainly be adopted and definite orders on the subject 
jssued. 

I am not much affected by the supposed confli t between the 
views of two of my learned predecessors on this subject, though 
MC42LD d 
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having regard to the passage marked (first paragraph) in. Sir A. 

♦Internal A , September 1893, Nos. E. Miller’s note* of 26thi 
257—261. {Notes page 4). August 1893, it seems clear 

•{•Internal A., July 1890, Nos. 233— that there was no real conflict 
235 - between them. If, however* 

I have to choose between two conflicting views, I have no 
hesitation in adopting that of Sir A. R. Scoblef that “it 
is necessary to secure that the person surrendered shall not be put 
on his trial and punished fr r some other offence than that for which, 
he has been extradited and in regard to which no evidence has been 
tendered.” 

For these reasons I would agree with the recommendation of the 
Bombay Government. 


n. 

(8th June, 1916 ) 

With reference to Mr. "Wheeler’s 1 note of 2nd June, 1916 I 
have suggested certain slight alterations m the draft. 

With reference to the latter part of "my Honourable Col’eague 
Sir R. Craddock’s 2 note, I have really nothing to add to what I 
wrote on 14th April, 1916, One view of the position might well 
be that the State which surrendered an alleged criminal has no further 
concern with bis JUte. The other (and the om which has certainly 
been adopted by the English Law is that we recognise the right to 
protection of every one who harbours in our territories, and that we 
i' ill only give him up to another State to be tried provided they 
satisfy us that there is a primi facie case against him. If this is 
the principle which we should adopt in India, as I think it is, then 
it is a clear infringement of the principle to allow a man to be tried 
Iot any other offence, whether extraditable or otherwise, as to 
which we have not satisfi d ourselves that there is a prima facie 
case. 


Secretary in the Home Department. 
•Home Member. 
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No. 12. 


DISCHARGE FROM DUNDRUM LUNATIC ASYLUM OF THE 
CRIMINAL LUNATIC, JAMES COGHLAN. 


{28th April 1916) 


I think the question raised by these papers requires further 

examination. The particular 
case may not be of great im- 
portance to us, as Coghlan is 
not likely to trouble us agam m 
India. But a case might well 
occur where the release of a criminal convicted out here mi ght have 
serious consequences to us, and lt'must be remembered that there is 


Home Department Proceedings 
Medical A., May 1916, Nos 168 — 170. 

(Legislative Department unofficial 
No. 198 of 1916.) 


always a certam political aspect to such matters in the suggestion 
that we keep a sort of back-door open by which British cr iminals 
^re enabled to escape the consequences of a conviction in India. 


It is of course withm our discretion out here whether or not to 
send a prisoner or criminal lunatic home under the Colonial Pri- 
soners Removal Act, 1884 ; and if the Home authorities have the 
power arbitrarily to order his discharge without consulting us, we 
should have to be cautious in exercising our discretion. I think, there- 
fore, that it is important for us to know definitely whether such 
power exists and m what cases, and that we should ask the Secret 
tary of State m the first place to let us know precisely under what 
circumstances the power referred to is exerciseable. The present 
case is, in my opinion, one m which we may fairly ask for the advice 
of legal authorities at home as the question is not in any sense on 
of Indian law. When we know where we stand, it may be desira 
ble to press for some alteration of the law or for the issue of ex edi 
tive orders applicable to such cases. 


The legal position, as far as I can elucidate it, appears to be 
as follows. Under section 10 (2) of the English Act referred to, 
subject to any regulations made by His Majesty’s Government under 
the Act m relation to criminal lunatics, all laws and regulations m 
force m the place where the lunatic is confined for the tim e being 
apply to him as if he had become a lunatic m that place. Coghlan 
at the time of his release was confined m Ireland, and it is therefore 
necessary to see what powers over him the Irish authorities would 
have had under Irish law “ If he had become a criminal l una tic ” in 
Ireiand. This, however, is not easy to elucidate out here Under 
1 and 2 Viet c. 27, section 2, “ the Lord Lieutenant or other chief 
governor or Governors (an expression which apparently also mcludes 
the Lords Justices, see 5 and 6 Viet., c. 123, section 52) may ordgr 
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anv person under sentence of imprisonment to be removed to an 
a»ylum. and such person shall remain in confinement there until 
certified to the Lord Lieutenant, etc , by two physicians that he has 
become of sound mind, whereupon the Lord Lieutenant, etc , may, if 
such person remains subject to be continued in custody, direct him to 
be remitted to prison or if his sentence has expired direct him to be 
discharged.*’ Under 5 and 6 Viet c. 123, Asylum Inspectors have 
certain powers as to the discharge of lunatics, but under section 31 
the»r power does not apply m the case of lunatics co nfi ned under 
any order of the Lord Lieutenant or of any crimmal Court, though 
m such cases they can (as they apparently did m the present case) 
report upon his condition to the Lord Lieutenant 8 and 9 Viet , c. 
107, is also much to the same, see in particular section 12. 

Assuming the case, therefore, to be substantially governed by 
1 and 2 Viet. c. 27, section 2, the only power of the Irish authorities 
in the case of a man who had become a lunatic after his conviction 
and sentence but had recovered before the period of such sentence 
had expired was to remit him to prison to serve out the rest of his 
sentence. It may perhaps have been considered that m such a case 
where the criminal had been sentenced in India, the Irish authorities 
wo aid have no power to send him back to India though it would 
appear that such power is directly conferred on them by section 3 
read with section 10 (1) of the Act of 1884 This, however, is one of 
the points on which it is important for us to be advised by the Home 
authorities. 

There can be no doubt that Coghlan was legally m the position 
of a convict who became insane after conviction. The plea of in- 
sanity was raised at his trial but negatived by the jury. His sen- 
tence was subsequently commuted to penal servitude for life, no 
doubt on the ground that though not insane he was weak-minded, 
and therefore that the alternative sentence of penal servitude 
allowed by our law for murder was more appropriate. 

I cannot help thinking, however, that the Irish authorities not 
1 emg familiar with our criminal law, treated the case as one where 
the conviction was equivalent to the special verdict now returnable 
m England of “ guilty but insane,” and the sentence as equivalent 
to the usual order for detention till the King’s pleasure is known. 
No doubt if this was the real position, the Lords Justices might have 
power to order his release on his sanity being sufficiently established 
and if this is the extent of their real power, we should have nothin^ 
to complain of. . 6 

, X J am , led to infer that a mistake may have been made in this wav 
by_the telegram from the Secretary of State at the instance of the 
Medical B., November 1911, Irish Government, dated the 
^ 5 ~ 9 ’ 27th October, 1911, aD d the 
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statement m paragraph 2 of their letter of the 13th December, 
1915, It is also noticeable that the authorities in India over and 
over again referred to the fact of the sentence having been commu- 
ted owing to Coghlan’s insanity, which may have contributed to the 
Medical A., October 1911, Nos. 35— view above referred to, though 
41. the actual order of removal 

signed by the Secretary of State would seem to be clear enough. 

Of course, if a mistake has been made, and the general princi- 
ple is, as I have suggested in paragraph 3, we need not carry the 
matter any further. But if there is power in the Home authorities 
to release a man who has become insane after conviction m India 
but has recovered his samty before the expiration of his sentence, 
we ought to take the matter further with the Secretary of State. 

For these reasons, I think paragraph 2 of the draft despatch 
requires some modification. The facts, as stated in the first three 
sentences, might stand, but I would emphasise the general impor- 
tance to us of the release of Indian convicts, under the Colonial 
Prisoners’ Kemoval Act, 1884, before the expiration of the full term 
of their sentences, and ask to be advised, with reference to section 
10 ( 1 ) of the Act, what are the powers m this respect under the laws 
of the Umted Kingdom, and under what circumstances they 
are exercisable. It might be explamed that this information is 
necessary for our future guidance m order that we may be in a 
position to know how we stand with regard to criminal lunatics 
whom we may desire to send home under the pow r ers conferred by 
the Act. I agree with Secretary that it is not desirable that the 
despatch should appear m any way to question the correctness of 
the decision arrived at in the particular case. 



30 


OTES AND MINUTES BY SIR GEORGE LOWNDES*. 


No. 13. 


JURISDICTION OF THE JUDICIAL COMMISSIONER’S 
COURT TO TRY EUROPEAN BRITISH SUBJECTS RESI- 
DENT IN BERAR. 


{15th May, 1916.) 

The position is, I think, correctly stated in the above note. The 
S'oretgn and Political Department basis of the suggestion, made by 
Proceedings, Internal A . August 1916, Secretary, is that the restriction 
Nos. 1-2. upon our ordinary legislative 

(Legislative Department unofficial powers, contained m section 65 
No 173 of 1916) (3) of the Government of 

India Act, 1915, does not apply to our powers under the Foreign 
Jurisdiction Order m Council of 1902, so that under the latter 
we can empower the Judicial Commissioner’s Court to try European 
British subjects resident in Berar on a capital charge, though that 
Court, under its existing Act, cannot try European British subjects 
residents withm its jurisdiction on a similar charge. I think that 

legally we can do this, but the 
♦Questions as to Berar are always anomaly is very great, and I do 
complicated and always will be until not think, we ought to continue 
an Act of Parliament is passed to deal ^ jf there is any less anomalous 
it, but I think we ought to try COUI3e to us »_ In 

and simplify and rationalize every „ , . r , . , T ,. , 

Berar question as” far as possible, as ^ r < s ^ P^ ace > ^ hhe Judicial Corn- 
occasion arises. missioner’s Court is a suitable 

court to try non-Christian 
European British subjects resident m Berar, why is it not fit also to 
try Christian European British subjects resident there, and why 
not therefore let it try all European British subjects m Berar ? In 
tbe next place, if tbe Judicial Commissioner’s Court is fit to try any 
European British subjects m Berar, wby is it not equally competent 
to try European British subjects (and persons to be tried jointly with 
them) who are residents within its own local limits ? 


It is not probably a case of “ fitness ” , it is only, I imagine, 
that the Central Provinces Courts Act, 1904, was (for some reason 
which I do not understand at present) passed without the previous 
approval of the Secretary of State under section 65 ( 3 ) of the Gov- 
ernment of India Act, 1915 (or the then corresponding provision). 
It seems to me, therefore, that the obvious solution of the difficul- 
ty is to repeal section 3 of the Central Provinces Courts Act, 1904, 
and to pass a short Act, with the previous approval of the Secretary 
of State, empowering the Judicial Commissioner’s Court to sentence 
European British subjects to death, and to let it try all European 
British subjects of the Central Provinces and of Berar. 
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I cannot conceive that if the present anomaly were pointed 
out to the Secretary of State, he would refuse his approval to the 
Bill. Of course, if the Judicial Commissioner’s Court is not fit to 
be trusted with these powers a difficulty would arise, hut, as already 
s:ated, I do not suppose that this is the case. If it is so, it seems 
obvious that the sooner the Judicial Commissioner’s Court is im- 
proved the better for the Province generally. 

The course I have suggested would also get rid of the diffi- 
culty with regard to persons tried jointly with Europeans resident 
m the Central Provinces, whose case does not seem to be provided 
for directly by the existing not fications and would solve the other 
question raised by the Central Provinces Government’s letter. 

On talking this case over with Secretary, he suggested that it 
might perhaps be difficult to differentiate m such a matter between 
the Central Provmces Courts and other Judicial Commissioners’ 
Courts and that if the power to try Europeans for a capital offence 
were given to the Central Provmces Courts, it would be hard to deny 
it to other courts of a like status. Personally I should not be afraid 
of this, as our policy nowadays is to put Europeans and Indians as 
much on the same footing as possible, and I cannot see why a court 
which can be entrusted with powers of hfe and death over Indians, 
should nob be entrusted with the same powers over Europeans. 
But if it is felt that there is a serious objection to the course I have 
suggested, the obvious way out of the difficulty would be to turn 
the Central Provinces Court into a Chief Court, which, in the case 
of so large and important a province as it was even before Berax 
was attached to it, would be only a just and natural concession. 
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No. 14. 

QUESTION WHETHER A REFERENCE IN AN INDIAN 
ACT TO A REPEALED ENGLISH STATUTE COULD 
BE CONSTRUED AS A REFERENCE TO A STATUTE 
REPEALING AND RE-ENACTING THE EARLIER 
STATUTE. 


(17th May, 1916 ) 


I have to thank Secretary for the interest he has taken in the 

elucidation of this question and 
for his very interesting note on 
the subject, but I am not at 
all sure that the difficulty^ has 
been solved. 


Home Department Judicial A , June 
1916 , Nos. 142—144 
(Legislative Department unofficial 
No. 280 of 1916.) 


The point under discussion arose with reference to the con- 
struction of section 122 of the Civil Procedure Code which gives 
certain powers to “ High Courts established under the High Courts 
Act, 1861,” and the specific question under consideration was 
whether these words could legitimately been construed as including 
the new Patna High Court which is established under the Govern- 
ment of India Act, 1915, this Act repealing and re-e'nacting with 
modifications the material provisions of the Act of 1861. 

The case is, as Secretary points out clearly, not within the 
words of section 8 of the General Clauses Act, 1897, and there 
would seem to be no other statutory rule of construction which 
would apply. 

The ordinary rule of construction applicable to statutes is 
that the actual words used must be construed in their general 
grammatical sense, and that if the connotation of the enactmg 
words is in itself precise and unambiguous, the court cannot go 
beyond or outside them. It is sufficient to refer in this connec- 
tion to Lord Macnaughten’s judgment in Vacher’s case, 1913, 
App. Cases, 117-118. Lord Esher’s dictum in Sharpe v. Wakefield, 
22 Q. B. D. 239 to 242 that “ the words of a statute must be 
construed as they would have been the day after the statute 
was passed, unless some subsequent statute has declared that some 
other construction is to be adopted, or has altered the previous 
statute,” is also worth consideration though it must be taken 
sub ect to the well-established rule that where a statute deals with 
a genus it may be extended to a new Bpecies withm that genus which 
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did not exist or was not known when the statute was passed 
See per Bovill C. J mQ v. Smith, L.B 1, C C B. at page 270 and 
A G v Edison Coy, 6 Q B D 244. 

I doubt if any court following these rules of construction 
could construe the words m section 122 of the Civil Procedure 
Code, namely, “ High Courts established under the High Courts 
Act of 1861 ” as including a High Court established under the 
Government of India Act, 1915. Of course if the Act of 1861 
stood alone, such a construction would be almost manifestly im- 
possible, as the Patna High Court could not have been established 
under that Act, having regard to the provisions of section 10. But 
it could have been established under the Act of 1861 as amend- 
ed by" the Act of 1911, and if the Government of India Act of 1915 
had not been passed until after the Letters Patent of the new High 
Court had been issued, I think that there would have been no 
difficulty as to the application to it of section 122 of the Code 

It is possible that where a particular provision of an Act has 
been merely removed from an earlier Act to a later one and re- 
enacted m it totidem verbis , the court might, on the analogy of 
the maxim falsa descnptio non nocet, construe a reference to the 
earlier Act as covering the later one, though I know of no actual 
authority for such a proposition, and the case of B v. Swan, 4 
Cox’s Cr. Cases, 108, which Secretary has kindly given me, certainly 
seems to be against such a view. 

Nor do I think that the analogy of section 8 of the General 
Clauses Act help us It is one thing for the Indian Legislature to say 
that where they repeal and re-enact with modifications, references 
<n their own Acts to the original enactment shall be taken as 
referring to and embracing the later modifications, but quite 
another th ng (as it seems to me) to assume that they also meant 
that where another Legislature altogether may have repealed 
and re-enacted with such modifications as it thinks desirable, 
they shall always be taken to have adopted these two. I can- 
not think that the one proposition follows by any means necessarily 
from the other. 

The doubt which I have ventured to express dees not of 
course merely affect section 122 of the Civil Procedure Code, 
but is of very wide application. It touches every reference in any 
one of our Acts to an English statute, and if there is any substance 
in it may land us some day m difficulty The passing of the new 
Government of India Act brings the question into some promi- 
nence and the only way out that I can see w r ould be to amend the 
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General Clauses Act*, but this would need careful considera- 
tion. 


I suggest as a preliminary that we might put the concrete 
question under section 122 of the Civil Procedure Code to the Patna 
High Court and see what they say about it. It would at all 
events help the consideration of the general question. If 
we did this I might write demi-officially to the Chief Justice with 
regard to it. 


♦Section 8 of the Act was subsequently amended by Act 18 of 1919 by 
the addition of the following sub-section — * ( 2 ) Where any Act of Parliament 
repeals and re-enacts, with or without modification, any provision of a former 
enactment, then references in any act of the Governor-General m Council or 
in any Regulation or instrument to the provision so repealed shall, unless a 
different intention appears, be construed as references to the provision so 
re-enacted.” 
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No. 15. 


LIQUIDATION OF HOSTILE FIRMS IN INDIA DURING 
THE CONTINUANCE OF THE WAR. 


(17th May , 1916.) 


T he Policies adopted in England and in India on this 

_ , x ~ , subject have been so diver- 

Department of Commerce and 1 • _ a. . .. « 

Industries, Commerce and Trade A., S en ^ m the that . ^ 

Proceedings July 1916, Nos. 59—96. be a matter of some difficulty 
(Legislative Department Confiden- to bring them into line, par- 
tial No. 466.) ticularly having regard to the 

terminology adopted. 


The Home policy as embodied in the Trading with the 
Enemy (Amendment) Act, 1916, seems to approximate in some 
way to that adopted m India from a very early period of the war. 
Until this Act was passed there was nothing m the Home Legis- 
lation to prohibit eg., a German, or German firm, from carrying 
on business in England, the only enemies with whom trading was 
prohibited being defined by the proclamation of the 9th Septem- 
ber 1914 as “ any person or body of persons of whatever nation- 
ality resident m or carrying on business m an enemy country.” 
The 1916 Act, however, is aimed at the suppression of every busi- 
ness carried on m the United Kingdom wholly or mainly for the 
benefit of or under the control of “ enemy subjects ” which are 
defined as meaning “ subjects of a state for the time being at war 
with His Majesty” This makes the term “enemy subject ” m 
the English Act equivalent to hostile foreigners, m our Hostile 
Foreigners (Trading) Order of 14th November 1914 We should, 
however, in India for the sake of uniformity still adhere to “ hos- 
tile ” as against “ enemy ” if possible 


In the case of every such business, the Board of Trade is 
now bound* subject to an exception which I will refer to more 
specifically later, either (a) to prohibit the carrying on of the busi- 
ness except in effect under a license, or (6) require it to be wound 
up. (a) Is already provided for m India in the case of “ hostile 
foreigners ” and “ hostile firms ” by ihe Order of 14th November 
1914. 


If we want to bring our policy into line with that now 
adopted at ‘home, we shall with regard to (a) have to enlarge our 
powers under the order of 14th November 1914 so as to- cover in 
addition to “ hostile foreigners ” and “ hostile firms ”) persons, 
firms and companies m whom there is no personal “ hostile ” - 
MC42LD *2 



36 


NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


element but whose business is earned on mainly for the benefit 
of or under the control of the “ hostile ” foreigners or firms Such 
a case was illustrated m the debate on the English Act m the 
House of Commons by a reference to a purely English company 
whose whole or mam business was the sale m England of German 
pianos Such a company v, ould be hit by the English Act , but 
an Indian company doing the same business out here would not 
come within the purview of the Order of 14th November 1914. 
This I think, is what the Secretary of State refers to m paragraph 
5 of his despatch of the 14th April 1916 Commerce and Industry 
Department probably know whether there are as a matter of fact 
any Indian firms doing this hind of busmess. It seems not unlike- 
ly that some firms of naturalised Germans whom we should not 
be sorry to rope m, may come within the scope of such a provi- 
sion 

The English Act clearly reserves to the Board of Trade 
a discretion whether to prohibit trading except under a license, 
or to wind up, and think that we should reserve the same discre- 
tion which would leave us free in the case of a busmess which was 
carried on both here and in England only to wind up here if they 
did the same in England. 

The exception I referred to m paragraph 2 above allow® 
the Board of Trade to leave alone altogether any business, though 
carried on for the benefit of “ enemy subjects,” where for some 
“ special reason ” it was considered mexpedient either to pro- 
hibit or to wind up ; but m the debate on the Bill in the House 
of Lords, Lord Curzon (though I am not sure that he really appre- 
ciated the point) stated specifically that the exception was in- 
tended only to apply to (i) busmesses which it is for the national 
interest to leave unfettered, and {n) petty businesses which are 
not worth winding up. Probably we should retain the same 
discretion, subject to which the Act should be obligatory 

I agree with Secretary that the most convenient machinery 
to adopt for the purpose of winding up will be that of the Companies 
Act with suitable modifications. This will be in accordance with 
the policy of section l(^) of the English Act. 

It will also be for consideration whether any of the other 
provisions -of the 'English Act should also be embodied m the 
Ordinance. We should, I think, certainly adopt the powers 
conferred on the Board of Trade by section 4 of the Act so as to 
enable us instead of winding up to eliminate in cases where it may be 
thought desirable the “ hostile ’’ element from a mixed firm 
or company leaving it free to carrj on legitimate business. This 
bo^eyer, would be applicable both to v'-ases where the hostile element 
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is predominant and where it was of small extent , see per 
Solicitor-General in Committee on 25th January 1915, page 294-1 
of the report. If we retain the drastic provisions of clause 2 (6) 
of the order of the 14th November 1914, I think that we should 
have to allow a company which has bought out its “hostile” 
element to trade freely, or at all events under supervision. See 
as to the English policy, per the Solicitor-General on this section 
(then section 3 of the Bill) on 21st January 1915, page 2592 of the 
Report. 

If we adopt the provisions of section 4 of the English 
Act, we should probably have to take sections 5, 8 and 9 also. 
Commerce and Industry Department will no doubt tell us if they 
attach importance to any of the other sections of the English 
Act. 

I have only to add a word as to the practical difficulties 
which will probably arise in carrying out the proposed policy. 
It is, I understand, of the essence of this policy that the liqui- 
dation should be completed before the end of the war, so that it 
may be as difficult as possible for Germans to start trade again 
in India. If this is the mam object m view, I think that we ought 
to have a very clear idea beforehand of how it is to be done. It 
may be that there is not much time before us, or at all events that 
we cannot safely count on sufficient time for disposing satisfactorily 
of all the concerns involved. Are we then going to realise at 
whatever cost within a certain time, or are we goingto be left 
with the Agags of our spoil -which we cannot bring ourselves to 
sacrifice 2 I venture to think that we ought to face this question 
at once and come to definite conclusion upon it Forced realisations 
never bring satisfactory prices and if we are to realise at 
all costs before the end of the war, we shall have to make up our 
minds to get very little by many of the liquidations, and nothing 
will be gamed by putting sales off to the last possible moment. 
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No. 16. 


(i— n.) 

EXCLUSION OF “ ALIENS ” OTHER THAN SUBJECTS OF 
ANY STATE IN INDIA FROM SITTING- ON MUNICIPAL 
CO MM ITTEES AND DISTRICT OR LOCAL BOARDS. 


1 . 

(18th May, 1916.) 

I AGREE that it is desirable to exclude aliens from every form of 
Education Department Proceedings k\ dian franchise and represent- 
Mumcipalities A., June 1916, No. 10. ation I also agree that it 
(Legislative Department unofficial would be undesirable to class 
No 234 of 1916.) subjects of Native States as 

aliens for this purpose. But if provisions to this effect are to be 
embodied in various local Acts and rules it is important that the 
same formula should be adopted in every case. The General 
Clauses Act, 1897, section 3 (27) speaks of * Native Prince or Chief 
under the suzerainty of Her Majesty exercised through the Governor 
General of India etc. This was taken from the English Inter- 
pretation Act [52 and 53 Yict. C. 63, section 18 (5)] and was the 
expression adopted with reference to the Gaekwar by the Secretary 
of State’s certificate in Statham versus Statham 1911, Prob at page 
95. On the other hand the Civil Procedure Code 1908, section 

85 (1) refers to “ Ruling Chief in subordinate alliance 

with the British Government.” Older definitions are to be found 
in the Christian Marriage Act XV of 1872, section 3, and in the 
Native Comage Act IX of 1876, section 2. I think that it will be 
for the Foreign and Political Department to consider what formula 
is most suitable at the present time. It may be that there will 
be something in the new Government of India Amendment Act 
bearing on the question. The expression used in the Civil Pro- 
cedure Code has at all events the merit of not using the word 
“ native.” 


II. 

(7th June, 1916.) 

If the Political Department are satisfied with the expression 
“ Subjects of any State in India ” I have nothing further to say 
about it, except that all the Governments concerned Bhould b 
asked to use this formula. 
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The term “aliens” no doubt technically includes subjects 
of native States in India and local Governments should be asked 
to avoid its use in this connection. 

We are not considering whether or not it is desirable that 
subjects of Native States should be admitted m all cases to the 
municipal franchise, and this question is one for each local Govern- 
ment to consider for itself. All we are asking them to do is to 
disqualify all persons who are not either British subjects or subjects 
of Native States. I think therefore that it would be wise to em- 
body in the letter the suggestion contamed m the last sentence of 
Secretary’s note. 
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No. 17. 

POWER OF THE GOVERNOR GENERAL TO EXERCISE 
THE PREROGATIVE OF THE CROWN TO PARDON 
PERSONS CONVICTED BY THE COURTS IN INDIA. 

(1st June, 1916.) 

The draft is no doubt m order, but tbe points in which 
Home Department Proceedings I am interested are qmte dif- 
• Judicial A , July 1916, Nos 161-62. ferent and will, I think have 

No I 3aS , 1916.) :>eP “ Itm6nt to be “““dered at some time. 

It will be noted that the power delegated to the Viceroy is 
not merely that of granting a free pardon, as to which probably 
little difficulty will arise, but of granting a pardon upon conditions. 
This in England has usually been exercised in the case of death 
•sentences “ upon condition of imprisonment ”, and to this extent 
the power seems to overlap the provisions of Chapter XXIX of the 
Code of Criminal Procedure Of course if His Excellency does not 
propose to exercise the power of conditional pardon no difficulty 
will anse, but supposing he wished to do so, it is not altogether 
easy to see how the condition would be enforced in India. In 
En glan d it is enforced under a special statutory provision, II Geo. 
IV and I Will. IV, C. 39, S. 7. 

The power of conditional pardon, it will be seen, practically 
gives Hia Excellency an unlimited power to commute any sentence 
of a criminal court, and it may be difficult to know exactly how 
petitions for mercy should now be treated, vtz , whether as petitions 
to the Governor General m Council under Chapter XXIX of the 
Code or to His Excellency as the depository of the Royal Pre- 
rogative. 

When the Code is amended it would perhaps be as well to bring 
Section 401 (5) into line with the new powers of the Viceroy, which 
will, I presume, find a place m all future Royal Warrants. 
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No. 18. 

MADRAS TOWN PLANNING BILL. 

(10th June, 1916 ) 

I must confess to grave doubts whether a Town Planning Act 

of considerable complexity is 
Education Department Proceedings suited to the M unici palities of 
MmicipahUea A., August 1916, tlie Madras Presidency, and I 

^Legislative Department unofficial fear tbat tbere f Wl11 con ' 
No. 539 of 1916.) siderable risk of the Bill if 

it is passed into law becoming 
for this reason, a dead letter. I should have thought myself that 
it would have been wiser to commence with something far less com- 
plicated. The Bombay Act was, I believe, mamly intended for the 
development of Salsette which is rapidly becoming a suburb of the 
city, and the practical experience gamed in Bombay itself under 
their Improvement Act of 1888 gives them a great advantage. I also 
feel that with regard to a number of the provisions embodied m 
the draft Bill the framers are to a great extent groping in the dark. 

If the Bill is proceeded with, many of the clauses will require very 
careful consideration m the local Council, and I cannot help hoping 
that it may be found possible to simplify the whole procedure 
to a material extent. I have myself spent a considerable time m 
checking the various clauses, but I am by no means satisfied that 
I fully understand the working of many of the provisions of the 
Bill. 

The omission of the 15 per cent, allowed by the Land Acqui- 
sition Act as a solatium for the compulsory natui 3 of the acquisi- 
tion raises an important question of principle. I am naturally 
unwilling to enter into the discussion of a matter which has already 
been considered by two of my Hon’ble Colleagues, and between 
whom (as I understand) an agreement has been arrived at, but I 
feel that I ought not to let it pass unnoticed, especially as I have 
personally had a considerable experience of the working of the 
Bombay Improvement Act, and the hardships which were entailed 
there owing to a similar omission. 

I quite agree in the first place that there is a great difference- 
in prmciple between an Act which deals with the clearing out of 
insanitary slums, and one which is intended, primarily at all events, 
to control the development of new building areas. In the one case 
the penal provisions of the Act may often be justified by the past 
neglect of the property owners ; in the other no such considera- 
tions would apply, and the only justification for depriving property 
ownerof any portion of their natural rights would be the modem, 
M0±2 LD 
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but to my mind, revolutionary ideas of the nationalisation of all 
land. 

Under section 24 secondly of the Land Acquisition Act the 
compensation to be paid to the landowner is to be ascertained 
without taking into consideration “ any disinclination of the 
person interested to part with the land acquired,” and this pro- 
vision is embodied m clause 14 (d) ( b ) of the Madras Bill. This 
means that the basis of compensation is m every case to be not the 
value to the owner, but the value to an outside purchaser, which 
is usually spoken of as the “ Market value It is obvious how- 
ever, that there may be a very great difference between these two 
values, and it is because the former is to be altogether disregarded 
that the additional 13 per cent, has been allowed. I do not deny 
that there would be many cases m which the property to be acquired 
would have no special value to its owner, and that therefore the 
15 per cent solatium would not be required, and it may therefore 
well be that a general provision to this effect is extravagant. But 
if it is to be omitted altogether it is in my opinion grossly unjust to 
disregard m tolo the consideration of special value to the particular 
owner. 

I will illustrate my meaning by two typical cases which I re- 
member under acquisition proceedings m Bombay. 

(a) There was a magnificent Hindu family house situated in 
a poor quarter of Bombay, through which it was pro- 
posed to run a new road, and it was necessary to acquire 
the house for the purposes of the scheme. The struc- 
ture itself was a fine specimen of native architecture 
probably a century and a half old, of the most massive 
construction, full of carved woodwork, and in itself 
by no means insanitary. The family to whom it 
belonged had lived in it for generations and were 
living there up to the moment of demolition, though 
the district in which it was situated had for some time 
before degenerated into a non-residential quarter. 
The principle of valuation adopted was, no doubt quite 
rightly, the rental basis without regard to original 
cost. This question has been much debated in com- 
pensation cases, and it is now established beyond dispute 
that the rental basis is the only principle upon which 
“ market value ” can be assesssed in the case of town 
properties. The result however in this particular 
case was that an old family was deprived of its ances- 
tral home, and as ” compensation ” for a structure 
which was worth intrinsically well over Rs. 2,00,000, 
they received, upon a correct assessment under the Act 
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about Rs. 80,000 It is obvious here that the market 
value ” was altogether out of proportion to the “ value 
to the owner ”, and the 15 per cent solatium not being 
allowed, the result was really not compensation but 
confiscation. 

(b) A wealthy and shrewd landowner in Bombay bought up 
a quantity of waste land in the north of the island 
which he believed would eventually, though no doubt at 
a distant date, become valuable as building land. He 
paid a fair price for it on the basis of its having some 
hypothetical value and was content for 10 or 12 years 
to receive an altogether inadequate return upon his 
investment by lettmg out a few plots here and there to 
petty vegetable growers, leaving the rest wholly un- 
productive, with the reasonable expectation of getting 
a fair return upon his capital when the land could be 
developed for building purposes. Before the time for 
this arrived, the new Harbour Railway Scheme came into 
operation, and a large part of the land was required 
for public purposes. It had hardly appreciated in value 
since the time of its ongmal purchase, and if the 
proceedings had not been under the Land Acquisition 
Act which allo wed the 15 per cent the property owner 
would have been deprived of the greater part of even the 
ordinary return upon his investment. 

For these reasons, upon which I have no desire to expatiate 
further m this note, though there is much which might be said 
on the subject, I should be unwilling to allow the omission of the 
statutory 15 per cent unless the law allowed any special value 
of the property to the owner, where it was reasonably established 
in the acquisition proceedings to be taken into account. It was 
no doubt to avoid having to adjudicate upon questions of this 
sort, that the general provision for a 15 per cent allowance was 
adopted in the Land Acquisition Act. In England, in the case of 
all proceedings under the Lands Clauses Act, it has I believe, been 
customary always to allow an addition of 10 per cent over the 
strict market value for the same reasons, though no provision to 
this effect appears m the Acts. 

Clause 15 of the Bill also raises what appears to me to be 
a question of principle. By this clause the value of-, all land 
required for town planning schemes is to be presumed, until 
the contrary is proved, to be 16f times the municipal assessment. 
In the first place it is very doubtful whether the municipal assess- 
ment ought to be taken to be the annual value of the land. The 
method of assessment will I suppose, be laid down by the new 
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Madras District Municipalities Act which is not before me, but 
assuming that the ordinary basis is adopted, the assessment will 
no doubt be upon the fair annual letting value minus 10 per cent 
(or some other fixed proportion) for repairs, etc. The fixing of 
this fair annual value is practically always in the hands of the 
municipal authorities, and I can well imagine that if an acquisition 
scheme was in contemplation the assessments would be kept at 
as low a figure as possible. Apart from this, however, it is well- 
known that assessments frequently are, without any impropriety 
on the part of the property owner, fixed below the real annual 
value and ignorant owners, and m particular Hindu widows and 
minors, who know nothing whatever about the principles of assess- 
ment ought not to be penalised m cases where the property is to 
he acquired by the municipality, by reason of the assessment 
having been fixed too low. 

In the second place it seems to me to be altogether illogical to 
take 16| years’ purchase as a universal standard. This translated 
mto less techmcal language means that the investment is to be 
treated as one expected to bring m 6 per cent (100—6). It is obvious 
however that even m municipal areas the rate of return expected 
from land will vary very greatly. No doubt for rented house 
property 6 per cent is a not unreasonable standard, but for agri- 
cultural land (which is usually taken at 2 1 to 3 per cent m England) 
a much lower return is nearly always accepted, and it probably 
would not be unfair to take a 4 per cent standard for it (25 years’ 
purchase), and a similar standard, or one very little hig her, would 
frequently represent the normal in the case of house property held 
by the owner as his private residence. 
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No. 19. 

EXEMPTION OF BANK DEPOSITS FROM INCOME-TAX 

(19th June , 1916 ) 

There is in my opinion nothing m the Act 1 which makes it 

(Legislative Department unofficial obligatory upon any person to 
No. 398 of 1916 ) make a return of his income 

under Part IY. It would be an 
altogether unjustifiable straining of language to hold that such a 
duty was imposed by a rule made under section 18 (c). The “ invita- 
tion ” there referred to is clearly one that may be declined at the 
will of the person to be assessed. 

I cannot help adding that I hope my Honourable Colleague 
will reconsider his apparent veto upon the ra smg of the question 
referred to in paragraph 8 of Mr. BrunyateV note of 7th June 1916. 
It is surely of the essence of all income-tax legislation that the 
assessment should be fair and uniform, and this is exactly what 
it is not in India at the present time. Now that the tax has been 
largely increased the unfairness becomes more marked and is sure 
to cause increasing dissatisfaction. Under the present system not 
only do many investors escape payment of the tax, but a great 
commercial advantage is given to Banks and Companies which 
accept private deposits over other industrial concerns, and the 
result must be to encourage such deposits (upon which it is said 
openly that income-tax need never be paid) at the expense of other 
equally deserving enterprises. If we want to encourage industrial 
developments m India with Indian capital, we surely cannot afford 
to handicap a company that carries on its business m the ordinary 
way, and this is what we are doing to a great extent under our 
present income-tax law. If a man invests m the shares or deben- 
tures of a company he pays income-tax (or the company pays it 
for him) on his investment. If he deposits his capital with a bank, 
or with some company which receives deposits, he in nine cases out 
of ten pays no income-tax, and no “ tightening up of executive 
regulations ” will alter this to any appreciable extent. It may be 
that the Finance Department do not want to harry the Banks 
more than they can help m these times, but is this a sufficient reason 
to give the Banks an unfair advantage over other commercial 
concerns ? After all the Banks are not philanthropic institutions ; 
they only receive deposits m order to turn them to account, and as a 
matter of fact they do exceedingly well by them even m these 
times. But m any case it may be that in practically exempting 
Bank deposits from income tax, we are paying a very heavy price 

1 Indian Income-tax Act, 1886. 

“Secretary m the Finance Department. 
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for keeping the Banks m a good humour Can the Finance Depart- 
ment give us any idea of what that price is ? Most of the Banks 
at all events publish their accounts. These should show what 
the total of Bank deposits wd,s m any given year, and the income- 
tax returns should show what proportion of this escapes the pay- 
ment of the tax. If we had some figures of this sort before us, 
there would be some basis upon which to consider the merits of the 
question so far as the Banks are concerned. 

But if the Banks have some claim to special consideration 
what claim have the private companies who receive deposits ? 
When I was in Bombay, it was common knowledge that many of 
the mill compames received deposits on a very large scale, and that 
a great part of their business was carried on by this means, with 
the result that they were able to avoid the issue of debentures in 
most cases altogether, and were often enabled to carry on with 
only a very moderate share capital. I can conceive no reason 
why we should have any tenderness for these companies, or why 
such deposits should be treated m any way differently from deben- 
tures. 

I regret that my note has run to such length, but the question 
is to my mind one of great importance. I agreed to its being 
shelved" last March when we had no time to tackle it, but I think 
that it would be a great mistake to postpone it indefinitely until 
that far future when the whole Income-tax law is to be revised. 
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No. 20. 

DISTINCTION BETWEEN A CO-OPERATIVE SOCIETY AND 
A COMPANY AS DEFINED BY THE LAND ACQUISITION 
ACT, 1894. 

(19th June, 1916.) 

I have nothing to add to the preceding notes as to the evolu- 

(Legislative Department unofficial of ? e f e . 3ent restoctl ™ 

No. 399 of 1916.) °* the Land Acquisition Act 

to companies as therein defined. 
But we are asked by the Revenue and Agricultural Department 
(see the Hon’ble Mr. Hill’s 1 note of 11th June) whether Co-operative 
Societies are sufficiently analogous to Companies, in whose favour 
the provisions of the Act can be put into force, to justify an extension 
of it to them, and on this point I think the answer must be m the 
affirmative. 

Registered Co-operative Societies are corporations (see section 
18 of the Act of 1912), and if each Society were incorporated by a 
special Act instead of being incorporated under a general Act, 
they would clearly be within the definition of a Company m section 
3 (e) of the Land Acquisition Act. Again, except for the special 
provisions of section 48 of the 1912 Act, all Co-operative Societies 
would have to be registered under the Companies Act. There 
would, therefore, seem to be no distinction in principle between a 
Co-operative Society and a Company as defined by the Land 
Acquisition Act 

If any “ company ” therefore is legally competent to take 
advantage of the provisions of part VII of the Land Acquisition 
Act, I can see no very definite reason why a Co-operative Society 
should not enjoy the same privilege. Whether m a particular case 
compulsory acquisition should be allowed or not would (as in the 
case of a company) depend upon whether the conditions di section 
40 of the Land Acquisition Act were complied with. 

I think, however, that we should not lightly extend the pro- 
visions of the Land Acquisition Act to Co-operative Societies, 
which, though their ultimate objects may be the general public 
good, are yet essentially associations of private ndividuals co- 
operating primarily for their individual interests. Any acquisi- 
tion of land, therefore, by such a Society would necessarily be 
for the immediate advantage of the members personally, and only 
indirectly for the public benefit. I would at all events before 
embarking on legislation circulate to Local Governments and 
ascertain if the difficulties experienced in the United Provinces 


Revenue Member. 
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have been found to be a practical obstac’e to the development of 
the movement in other parts of India. 

It is also to be borne m mind that under the existing state of 
affairs if the Local Government think it necessary m the public 
interest to establish a seed or other agricultural depot m any district, 
it is open to them to acquire land for the purpose under the Act, 
and to hand over the management of it to a local Society. Having 
regard to the working of part VII of the Land Acquisition Act 
this would probably involve less difficulties than an acquisition by 
the Society itself. 

I only desire to add that, if after full consideration it is thought 
advisable to amend the Act so as to bring m registered Co-operalive 
Societies, I do not think that the necessary legislation could be 
reasonably objected to as contentious. It would be only curing a 
technical defect in the definition of a “ Company 35 winch could; 
I t hink , be done by inserting m section 3 (e) after the words “ Par- 
liament or the words “ by or under an Act.” 
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No. 21. 

STATUS OF THE KHAN OF PHULERA AND THE AMEND 
MENT OF SECTION 86 OF THE CODE OF CITO PRO 
CEDURE 


(20th J me , 1016 ) 

Tjere can, I think, be no doubt, that the Khan of Phulera is 

Foreign and Political Department nota ^Img Chief, and m my 
Proceedings Frontier A , July 1916, opinion t^e petitioners should 
Nos. 1-2. be so informed. This is the 

(Legislative Department unofficial only question which arises di- 
No. 404 of 1916.) rectly on their petition. Whe- 

ther their suit will lie or not in the British court will depend 
upon whether the cause of action arose, as they allege, within 
its jurisdiction, and this will have to be decided m the ordinary 
course by the District Judge 

I agree with Secretary that it is very desirable that on ques- 
tions as to status under section 86 of the Civil Procedure Code, 
the procedure he refers to should be adopted • see per Lord Esher 
M R. in Migheil versus Sultan of Johore (1894) I. Q B at page 158 
The effect of thus decision was that m England Judges were "bound 
to take judicial notice of the status of a foreign State, and of matte? s 
stated m the certificate of a principal Secretary of State (see Taylor 
on Evidence, 10th Edition, pages 3 and 15). At the same time it 
is at least doubtful whether section 57 of the Indian Evidence Act 
is wide enough to cover such a case, and mdeed whether such a 
certificate is admissible at all m evidence under that Act It is 
also noteworthy that m Kambhai versus Himatraniqji, I L.R , 
VIII, Bombay 415, the High Court refused to act on the op ini on 
expressed by Government on a similar point It is, I think, very 
undesirable that any question as to the political status of a Chief 
should be canvassed m our courts, with the possibility of an awk- 
ward decision being recorded. The matter is clearly one to be 
decided by the paramount power as a question of State, and I 
think that it would be desirable to amend section 86 of the Code 
making the certificate of a Secretary to Government both admis- 
sible m evidence and conclusive on the point. 
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Army Department Pioecedingg 
Special and Miscellaneous B , War 
1916-17, Nos. 24310—24313. 

(Legislative Department unofficial 
No 420 of 1916.) 


No. 22. 

INTERNMENT OF PRISONERS OF WAR IN BRITISH INDIA. 
(24th June, 1916 ) 

I quite agree that there is sufficient authority for the pro- 
position that a prisoner of 
war m British India may be 
dealt with under the muni- 
cipal law of the land, but it 
must be remembered that the 
cases referred to by Secretary 
were all decided before the Hague Peace Conference of 1899, Article 
8 of which lays down that pnsoners of war shall be subject to the 
laws, regulations and orders in force m the Army of the State into 
whose hands they have fallen, and this, I take it, means that they 
are to be treated exactly as if they were members of our own Army. 
I think, therefore, that it would be safer under the circumstances 
to act under Article 5 of the Conference which allows a prisoner 
of war to be confined “ as an indispensable measure of safety *’ 
If the Army Department are satisfied that the confinement of this 
means is indispensable, as apparently they are, they are entitled 
to confine him m any place they like, and there is nothing which 
would prevent their selecting a jail for this purpose, if it is the most 
convenient place. The actual order for confinement should be 
a military warrant addressed to the officer in charge of the jail 
(cf. section 107 of the Indian Army Act) who should also be authorised 
to receive him by the Local Government, and it should be clearly 
recognized that his confinement should be as a prisoner of war, all 
reasonable privileges accorded to such prisoners being allowed him, 
so far as may be consistent with such confinement. 
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No. 23. 

< 1-11 ) 

PROPOSED REPEAL OF SECTION 32 (2) OF THE GOVERN- 
MENT OF INDIA ACT, 1913. 

{Right of Indian Subject to sue the Secretary of State. Decision in 

the Moment Case.) 

I. 

{26th June, 1916.) 

I can see no merit whatever m the present proposal — from our 

Home Department Proceedings P oin ^ view. Having regard 
Judicial A , November 1916, Nos. fhe pronouncement that 
373—425 has been made in India I do 

^ Legislative Depaitment unofficial not see how we could possibly 
No 312 of 1916.) take up immediately such a 

very controversial piece of legislation as the repeal of section 32 {2) 
of the Government of India Act if the Home Government meiely 
empowered us to do so. Moreover the chances are that even this 
new proposal of the Secretary of State, which only shifts the onus 
of making the change on to us, knowing that we must do it, will 
cause a good deal of feeling in Parliament, and this will certainly 
accentuate the controversy m our Legislative Council. Nor do I 
think that we can safely let the matter stand over till after the war, 
as we may be faced at any time with some other impasse like 
Moment’s case I also agree with Secretary that on principle a 
constitutional change of this sort (for the question as it now stands 
is undoubtedly a constitutional one) ought to be made by Parlia- 
ment and not by the Indian Legislature. 

It is not easy to foresee how far a simple repeal by us of section 
32 {2) would really safeguard our position m India. It would, 
I think, take away the private rights of suit which are m effect given, 
by the section as it now stands ; but the effect of the Privy Couneil’sT 
judgment m the Moment case was not merely to lay down that the 
respondent’s rights of suit against the Secretary of State 
remained notwithstanding the provisions of the Burma Act, but 
that the latter were ultra vires and therefore void, and the mere 
repeal of section 32 ( 2 ) would not m any way validateeither those 
particular provisions or the provisions of other Acts infected with 
the same vice. In any case I feel no doubt ’that it would be much 
safer for us to have a provision such as that of clause 2 {d) of the 
Bill which would validate all existing Acts of the Indian Legislature, 
and I think that we ought to express oursolves strongly to this 
effect. 
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II. 

14th Avgust, 1916 

The subject is one of such importance that I think, it is only 
reasonable that the Secretary of State should advise us as to what 
coai.se we should now adopt The judgment m the Moment case 
makes it clear that any provision of an Indian Act which prevents 
a subject fiom suing the Secretary of State m a civil court m any 
case m which an action would have lain against the East India 
Company is ultra vires and that the furthest that we can go m Indian 
legislation is to regulate the procedure under which the action may 
be brought. Subject to any instructions we may receive from the 
Secretary of State. I think that we must now accept this loyally 
as a final legal pronouncement upon our legislative powers. What 
particular provisions m existing Acts may come within the ban of 
this judgment it may not be easy to say, and I think that we must 
wait and see how the courts apply it m other cases. 

For instance, section 39 of the Income-tax Act (II of 1886) 
provides that “ no suit shall he m any civil court to set aside or 
modify any assessment made under this Act ” Supposing the 
Collector recovered by summary process under section 30 of the 
Act from a recalcitrant assessee double the amount of the assessed 
tax, and the latter sued the Secretary of State on the ground that 
the assessment was excessive and claimed to recover the excess, 
would section 39 be an answer to the action 7 Or would the Court 
hold that section 39 was ultra vires 7 There might be various 
arguments in favour of the validity oi the section despite the judg- 
ment m the Moment case, and it certainly would not be safe for us 
to assume that it was ultra i ires until the actual question had been 
tried, and possibly not until it had been carried to the Privy Council 
itself , but it is obvious that we should be greatly hampered in 
our collection of the tax if the point were once raised, and we might 
be subjected to an infinity of smts m the meanwhile. 

Another class of enactments which may be affected by the 
decision of the Privy Council is to be found m our revenue legis- 
lation which frequently bars suits on revenue questions in the civil 
courts. See section 4 of Act X of 1876, the Bombay Revenue 
Jurisdiction Act, which provides that, subject to certain exceptions, 
“ no civil court shall exercise jurisdiction ” m the matter of “ claims 
against Government ” relating to various specified heads Such a 
provision as this would seem to be clearly within the mischief of 
the decision referred to. If on further consideration this view is 
confirmed, we ought, strictly speaking, to repeal it. as I doubt if 
any responsible government ought to keep on their Statue-book 
C42LD 
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any enactment which they are satisfied they had no power to pass 
It would, I think, be important that the Secretary of State should 
advise us what course we ought to pursue with regard to such enact- 
ments as this. 

Another somewhat similar and possibly typical provision is the 
Santhal Parganas Settlement Regulation III of 1872, section 5 of 
wlueh says that from a certain date “ no suit shall he m any civil 
court established under the Bengal Civil Courts Act, 1877, m regard 
to land or any mterest arising out of land or with regard to the rent 
or profits of any land, etc., ” all such suits being relegated m effect 
to the settlement courts In such a case as this the fact that there 
is another court m which such suits may be brought would perhaps 
differentiate the case from the one decided by the Privy Council, 
by reducing the question to one of procedure only. See the remarks 
of Lord Moulton during the argument of the Moment case But 
there can be no doubt that section 5 of the Regulation takes away 
the remedy of the subject m the ordinary civil courts of the country, 
and it is quite conceivable at all events that this might be held to be 
within the principle as well as the letter of the Privy Council’s 
judgment In such a case as this, if it were to be so held, the some- 
what extraordinary result would follow that the Secretary of State 
could be sued m a land case m the ordinary civil courts, but no 
one else could There are probably many other similar provisions 
in land revenue Acts, and if the point were raised by a claimant 
Government would no doubt be bound to contest it But if the 
question of jurisdiction were decided here m a plaintiff’s favour it 
mi»ht be very difficult for us to get it up to the Privy Council, and 
in 'the meantime the whole of our revenue procedure might he 
entirely dislocated I think therefore, that this also is a case which 
may be suggested for the consideration of the Secretary of State. 

Then again, there are numerous provisions scattered through 
our Acts which provide that “ no suit shall lie in any civil court 
against the Secretary of State for damages for any act in good 
faith done or ordered to be ctoneain pursuance of a particular Act 
or any other law of a like nature. See for a recent instance of this, 
the Bengal Excise Act, 1809 (Bengal Act V of 1803), sections 91 
and 92, from which the above quotation is taken ; and cf section 27 
of the Bengal Medical Act, 1914, which provides that “ no suit or 
other legal proceeding shall lie m respect of any act done in the exer- 
cise of any power conferred by this Act on the local Government.” 
It is by no means easy to say whether such enactments as these come 
within the mischief of the Moment case. It may no aoubt be said 
on the one hand that inasmuch as the Act m question empowers 
Government officers to commit what would otherwise be wiongs, 
no action would ordinarily he against them even apart from the 



54 


NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


specific provisions referred to ; see per Lord Blackburn m Geddis 
v Proprietors of Bann Reservoir, 3 A C at pages 455 and 456. 
But on the other hand, if the Privy Council judgment means that the 
Government of India have no power to pass any Act which has the 
effect of preventing a subject from suing the Secretary of State m any 
case m which he could have brought an action against the Govern- 
ment of the East India Company, it would at all events be no very 
forced deduction from this to argue that any enactment which must 
necessarily have this effect is itself to that extent ultra vires. How 
far this argument can legitimately be carried is of course doubtful. 
But it is at all events clear that it opens up a wide field for the ingen- 
uity of legal practitioners, and an adverse decision upon any Act 
may land us in unforeseen difficulties. It is also worth noticing 
that similar provisions to those referred to, find place m some of 
the Colonial Acts, a very recent instance of which will be found m the 
New South Wales Meat Supply Act, VI of 1915, section 9 of which 
bars all proceedings against the Crown for the recovery of damages 
in respect of anything done thereunder. Cf also section 19 of the 
Canadian Government Railways Act, XXXVI of 1906. 

There is only one other type of provision to which I need refer 
specifically, but it is one that we have had to resort to frequently 
in the course of out war legislation, I mean what may be called 
“ compulsory arbitration ” clauses , for instance, under rule 1 1 (i) 
of the Defence of India (Consolidation) Rules, which under Act IV 
of 1915, section 2 (3), are to have effect as if enacted m that Act, 
Government are empowered to take up any machinery or tools 
which they may require, the owneT bemg entitled to no compensation 
except what may be fixed by a Government arbitrator, whose 
decision is to be final. A somewhat similar provision is to be found 
in the New Sou^h Wales Wheat Acquisition Act, XXVII of 1914, 
section 5. Any enactment of this nature would seem clearly to bar 
what may be called the common-law rights of the subject which he 
might have enforced in the ordmary civil courts against the East 
India Company prior to 1858. But if it is ultra vires for the Govern- 
ment of India to pass any enactment of this sort, it is obvious that 
we should be greatly hampered m any future war legislation that 
we have to undertake, and shall be met with an infinity of claims after 
the war which it may be very difficult for us to meet. 

The precedmg paragraphs do not of course pretend to be an 
exhaustive examination of the various classes of cases which may 
be affected by the decision of the Privy Council ; but there is 
enough m the particular points to which I have referred to slmw 
that the recent decision of the Secretary of State not to legislate, 
presumably until after the war, leaves us in a very difficult position 
and I think that it is not unreasonable, therefore, to ask for his 
MC42LD K 
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advice as to the policy we should now adopt as to both past and 
future legislation. If he had warned us that the clause would have 
to be dropped (which his various communications on the subject 
certainly did not lead us to expect), we might have suggested that 
at all events all existing enactments, except the Burma Act which 
was the actual subject of the Privy Council judgment, should be 
validated, leaving over the question of our future powers for con- 
sideration after the war. Seeing that no complaint had ever been 
made with reference to other existing enactments this could hardly 
have been objected to in Parliament, and it would at all events 
have relieved us of much of our present anxiety. 
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No. 24. 

THE RECEPTION AND DETENTION IN BRITISH LUNATIC 
ASYLUMS OF LUNATICS FROM NATIVE STATES 
(4th July, 1916). 

Section 98 will only apply where an order for reception or 

detention had been mode by a 
Court or Tribunal upon whom 
jurisdiction has been confer- 
red by (m effect) the Governor- 
General m Council. There can, 
I think, be no doubt that neither 
His Majesty nor the Governor-General m Council has any inherent 
jurisdiction over Native State lunatics Before therefore juris- 
diction can be conferred on the political officers it must be ceded to 
the Crown by the Native State m question. If they wish us to 
undertake the custody of their lunatics, it is clear that they must 
cede to us jurisdiction over them (or over particular classes of them) 
m the States themselves so that an order for detention can be made 
by a British officer. The jurisdiction must I think be ceded gen- 
erally or in respect at least of particular classes of lunatics and 
not m respect of an individual lunatic. 


Foreign and Political Department 
Proceedings General A., August 1916, 
Nos. 34—39 

(Legislative Department unofficial 
No. 450 of 1916.) 


a:2 
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No. 25. 

EXERCISE OF JURISDICTION OVER BRITISH INDIAN 
SUBJECTS COMMITTING OFFENCES IN BHUTAN. 
(12th July , 1916.) 

There is notliing in the treaty engagement between us and 

Bhutan to prevent the Bhu- 
tanese authorities from trymg 
British Indian subjects arrest- 
ed m Bhutan for offences 
committed in Bhutan.. I also 
agree that we are not bound to 
surrender to Bhutan British Indian subjects who after committing 
an offence in Bhutan have taken refuge m British India. Such 
persons, can, however, be tried under section 188 of the Criminal 
Procedure Code at any place m British India at which they may 
be found. 


Foreign and Political Department 
Proceedings External A , July 1916, 
Nos. 1—2. 

(Legislative Department unofficial 
No 474 of 1916.) 


MC42ED 
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No. 26. 

PROPOSED CANCELLATION OF THE SANAD OF THAKUR 
GOPAL SINGH OF KHARWA AND FORFEITURE OF 
HIS ESTAiE TO GOVERNMENT. 


( 13th J uly, 1916.) 


Foreign and Political Department 
Proceedings Secret I., March 1917, 
Nos. 1 — 29. 

(Legislative Department unofficial 
No. 921 of 1916.) 


The Thakur of Kharwa is apparently a British subject, and 

any claim to confiscate his 
estate must accordingly be 
justified by British Indian Jaw. 
There can be no question of 
an act of State, such as was held 
to justify the seizure of the 
Ra] of Tanjore in 1855 (see 7 Moore’s lad. Appendix 476). There 
is also no quest on of confiscation under the Penal Code ; but tbe 
suggestion is that he holds his estate from the Crown upon a 
condition of loyalty, and that on breach of this condition the Crown 
can resume Tms question is of course one within the cognisance 
of the municipal courts of the country, and Government would 
have to defend its claim upon legal grounds. 


By the Treaty* of the 25th June 1818, the then Maharaja 
♦Page 69 of Volume IV of Aitchi- Scmdia transferred to the 

son’s Treaties. British Government all his 

rights and claims of eve^y description to inter alia the district o£ 
A]mer, including Kharwa, which was thenceforth administered as 
a part of British territory. If this is to be regard d as a cession of 
sovereignty by one independent sovereign power to another (as I 
think must be the case) the only legal and enforceable rights which 
the then Thakur would have had as against his new sovereign would 
bi “ those and only those which that new sovereign by agreement, 
express or implied, or by legislation chose to confer upon him .” 
(Secretary of State for India v Bai Rajbai, L. R., 42 Ind. Ap- 
pendix at page 237). So m a case from South Africa it was laid 
down that — 


“ The talcing possession by Her Majesty, whether by cession or by any 
other means by which sovereignty can be acquired, was an act of State, and 
treating Sigcau as an independent sovereign — which the appellants are com- 
pelled to do m deriving title from him, it is a well established principle of law 
that the transactions of independent States between each other are governed 
by other laws than those which municipal ccraits administer. 

It is no answer to say that by the ordinary principles of international law 
private property is respected by the sovereign which accepts the cession and 
assumes the duties and legal obligations of the former sovereign with respect 
to such pnvate property within the ceded territory. All that can be properly 
meant by such a pioposition is that according to the well-understood rules of 
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international law a change of sovereignty by cession ought not to affect private 
propeity, but no municipal tribunal has authonty to enfon o such an obliga- 
tion. And if there is either an express or a well-understood bargain between 
the ceding potentate and the Government to which the cesuon is made that 
private property shall be respected, that is only a bargain which can be en- 
forced by sovereign against sovereign m the ordinary course of diplomatic 
pressure”. See Cook u. Sprigg, L R. 1899, Appendix Cases, ;T72 — 57S. This 
doctrine has been accepted by the Pnvy Council as applicable to India, see 
the case cited above torn 42 Ind. Appendix. 


There can be no doubt that at the time of the cession of 
Ajmer the British Government found a considerable class of per- 
sons in possession of estates under the title of Istmirardars, what- 
ever that title may have then connoted. Upon the view of the 
case taken in the preceding paragraph, it was clearly open to Govern- 
ment to impose any conditions they Kked upon the eontinuation 
of these holdings. It is clear, I think, that we did not recogmse 
them as absolute owners of the land, as Government have imposed 
upon them various limitations on the right of absolute ownership. 
The Istimrardars, m common with the rest of British India, have 
been made liable to pay land revenue, and the right to enhance 
this from time to time was also, I thmk, maintained, and they have 


been subjected to nazaranas on succession. But so fax as appears 
from any records available, Government have never resumed or 
attempted to resume any of their estates or definitely asserted 


♦Rajputana District Gazetteer, 
Ajmer Merwara, Volume I (a), page 91. 


their right so to do. It seems* 
to have been known that the 
Istimrardars claimed an ab-. 


solute right of ownership in the land, and at all events some of the 
Government officials who had to deal with them have expressed 
the opimon that this right had been recognized. But the fact re- 
mains that for more than 60 years (the full period necessary to ac- 
quire a title agamst Government by adverse possession) there has 
been no attempt to disturb either the Thakur of Kharwa or any 
of his fellow Istimrardars. Moreover, when the Sanads were grant- 
fRevenue A„ August 1874, Nos- ed in 1873f (before any title 
SO — 24, correspondence page 6. of adverse possession could 

have been acquired) and there was an obvious opportunity to 
assert the claim of Government that the Istimrardars were only 
permissive holders subject to good conduct, a condition to this 
effect was apparently of set purpose omitted from the Sanads. 


The argument on behalf of Government would no doubt be that 
Istimrari holdings before the cession were m the nature of Jaghirs 
which were originally only life giants requiring renewal on every 
succession, such holdings being always dependent on good conduct, 
and that the British Government only acquiesced in a continuance 
of the holdings upon these terms. The exaction of nazaranas 
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would no doubt afford some support to this view, but I doubt if it 

would be a sufficient basis for the claim, and there would be little 

nlse to support it. The Sanads themselves certainly do not do so. 

Sven if some of the Istimrardars were of opimon that the power of 

resumption existed, this would hardly be pioveable as against the 

no .4 Thakur of Kharwa nor would 

Cf , pages 27-28 ante ^ ^ h „ ma(J(S 

a similar claim against one of his subordinate holders be of any 
material weight. 

On the whole, I think that if the case came into court, there 
would be considerable likelihood of it being held — 


0) that Government had from the date of the cession im - 
phedlv agreed to the Istimrardars continuing m posses- 
sion as owners of their estates subject only to the pay- 
ment of a succession nazarana and land revenue upon 
the usual terms, and 


ill) that they had in any case acquired a right so to hold by 
adverse possession. 

Under these circumstances I think that it would be most 
inadvisable to confiscate the estate in question. On the one hand 
the Thakur would be quite certain to file a suit, and even if he 
failed m the local courts he would probably be able to take it up to 
the Privy Council with, in my opinion, at least a fair prospect of 
ultimate success. On the other hand, it seems to me that Government 
can attain their object equally well and without risk by other means. 

All that the Foreign and Political Department want, is to 
punish the present Thakur, and to emphasise the fact that the reason 
for such punishment is his disloyalty But there would seem to be 
no desire to resume the estate permanently This result can, I 
think, be adequately attained by putting m force the provisions 
of section 9 of Bengal Regulation III of 1818 which has been appli- 
ed to Ajmer, (see the Ajmer Code, page 17). The notification of 
an order under this section would give sufficient publicity to the 
Thakur’s disgrace, and under it he could m effect be deprived for 
hfe without prejudicing the interests of his successor, while if he 
agreed to abdicate, the estate could be released If further p unish - 
ment were required, his Sanad could be cancelled, and the land 
revenue enhanced, and if subsequently thought desirable a further 
Sanad could be issued to his successor. I do not quite underst an d 
why the Advocate-General in the last sentence of his Op ini on, 
doubts if it is worth the while of Government to do this The 
withdrawal of a Sanad is always regarded as a mark of disgrace, 
and the effect at all events would be to reduce the income of the 
estate during the present Thakur’s life-time. 
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No. 27. 

INTERPRETATION OF SECTION 105 OF THE GOVERN- 
MENT [OF INDIA ACT, 1915, READ WITH SECTION 
32 (1) OF THE INTERPRETATION ACT OF 1889. 

(Appointment of an acting Chief Justice or ax Acting Judge of 

High Court.) 

(17th July , 1916.) 

I HAVE no doubt that there is power to appoint an acting 

Home Department Proceedings thief Justice or an acting 
•Judicial Deposit, August 1916, No 24. Judge ,e whenever a vacancy 
(Legislative Department unofficial occurs ”, but I doubt if this 
No 370 of 1916.) disposes of the more difficult 

aspect of the question I do not think that under section 105 (l) 1 
a Judge appointed to perform the duties of the Chief Justice is a 
‘ ‘ Chief Justice, 5 ’ or that under 105 (2) 1 a person appointed to 
act as a Judge is a “ Judge,” within the meaning of the section. 
If, therefore, either an Acting Chief Justice or an Acting Judge 
dies before the substantive appointment is filled, a vacancy does 
not thereupon occur m the office of the Chief Justice or of the 
Judge ; the only vacancy is the one which occurred originally 
upon the occurrence of which the acting appointment was made. 

We are of course bound by the opinion of the law officers 
at home given upon section 7 of the Act of 1861, 2 that once an 
appointment has been made ‘ ‘ on the happening of a vacancy 5 * 
the power is exhausted, if and so far as that opinion is applicable 
to section 105 of the Act of 1915. 1 The substitution of “ occur- 
rence ” for “ happening ” cannot, I think, make any difference 
but it is a question of some difficulty whether the application of 
section 32 (1) of the Interpretation Act has not altered the posi- 
tion. That section provides m effect that powers granted by an 
Act may be exercised as often as occasion requires, unless a con- 
trary intention appears. There is no doubt that in the case under 
consideration the power to appoint comes into existence when the 
particular event happens, i e., on the occurrence of a vacancy, and 
it is at all events not an unreasonable view that the effect of the 
Interpretation Act is to say that the power having come into 
existence may be exercised as often as occasion requires. It may 
be however that the real question is whether the words of the 


^-Government of India Act, 1915. 
z Indian High Courts Aot, 1861. 
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section do not show a contrary intention inasmuch as they suggest 
that the power is only to be exercised cn the occurrence of a 
vacancy. The wording of the re-enactment is, I thmk, unfortu- 
nate in view of the previous opinion of the law officers, and I thmk 
there must be some doubt upon the pomt. But on the principle 
tit res magis valeat quarn per eat, I consider the sounder interpre- 
tation to be that the words" on the occurrence, etc.,” only mark 
the coming into existence of the power, and that having come into 
existence it can, unde- section 32 (1) of the Interp etation Act, 
be exercised as often as occasion requires. 
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No. 28. 


“PERSONAL LAW” IN REGARD TO MARRIAGE, AND 
MIXED MARRIAGES. 

(26th July, :916.) 

The questions raised by tbe Bishop of Calcutta’s note are 
Legislative Department Proceedings somewhat complicated, and 
B., July 1916, No 63. they have not been made 

easier by some of the previous discussions in the Government of 
India and the law courts. 

As to the meaning of the expression “ personal law ’’ in 
section 88 of the Act 1 of 1872, I can only say that m my opinion 
the personal law of every member of a native Christian community 
is the body of customs which the community has adopted, many 
of which wrnuld probably have been derived from their religious 
preceptors, though this does not appear to have been the view 

* Vide Whitley Stokes’ 2 Minute of alwavs taken C ia tkls office 
24th May 1878, Compilation, page 23 or elsewhere *] 

The personal law of an Englishman domiciled in Enghnd 
is the English law, under which marriage with a niece is, and before 
1907 marriage with a deceased wife’s sister was, illegal and void. 
This would be so not because the Church of England considered 
such marriages to be against the law of God, but because the law 
of the Church had been adopted as a part of the law of England 
See per Lord Cran worth m Brook versus Brook, 9 H. L C , at 
page 226. 

In the case of a Roman Catholic community their personal 
law would, on a question of marriage, probably be the law of the 
Roman Catholic Church, because of the probability that the commu- 
nity had adopted it. This, I think, is the ratio decidendi of Lopez 
versus Lopez, I L R 12 Cal. 706 [quoted in paragraph 6 of the 
Secretary of State’s confidential despatch of the 6th October 
1911, which communicated to us the opinion of the law officers 
at home]. In the absence of specific evidence on the point, I think 
that the courts would presume m such a case that the law of the 
church had been so adopted ; but it would in my opinion still be 
open to a party interested to prove a custom to the contrary. 
There are m many communities converts m India who have 
retained as part of their personal law relics of the law by which 
they were governed before conversion ; see Abraham versus 
Abraham, 9 Moo. I. A., 195. ^ 


1 Indian Christian Marriage Act, 1872 
2 A former Law Member. 
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So, too, in the case of an Indian Christian co mmuni ty 
following the doctrines of the Church of England, I think that 
the presumption would be that they had adopted as part of their 
personal law the marriage law of their church, but proof of a 
contrary custom would still be admissible Lopez versus Lopez 
above at page 722) at all events provided the custom was not 
wholly inconsistent with Christianity, as a custom of polygamy 
would be (Hyde versus Hyde, L R. 1 P. and D. 130), or of marriage 
incestuous by the general consent of Christendom (Brook versus 
Brook above, per Lord Cranworth at pages 227-8, and see In Be 
Bozelli’s Settlement, 1902, 1 Ch at 755). I think for instance 
that a custom would be provable allowing marriage with a niece 
which is allowed m the Lutheran Church (Brook versus Brook 
above), or with a deceased wife’s sister 

Speaking generally, then, I think that with regard to 
marriage, the personal law of any native Christian co mmun ity 
would be the law of the church whose tenets they had adopted, 
subject to such customary modifications as could be proved to 
have been adopted or retained by them. 

Coming now to the particular question dealt with n the 
Bishop’s note, in which (he tells me) he is concerned mainly with 
native Christian communities, if the canon law of the Roman 
Catholics absolutely prohibits mixed marriages, as the Bishop 
suggests, or (as I think to be a more correct statement of the case*)' 
declares all marriages where one party is a Roman Catholic to be 
invalid unless performed by a Roman Catholic priest and accord- 
ing to the rites of that Church, and if there is no reason to believe 
that any customary variation of this rule has been adopted by 
any Roman Catholic native Christians in India, I think that section 
88 of the Act would apply to a marriage where one party was 
a Roman Catholic which was solemnized (for instance) by a 
clergyman of the Church of England, and the fact that the for- 
malities prescribed by the Act for such marriages had been 
complied with would not validate it. 

It does not, however, necessarily follow from the applica- 
tion of section 88 that under these circumstances the marriage 
would be void. All that the section says is that the Act will not 
validate it ; and the question remains to be considered whether an 


•See the decree of the Council of Tient “ de reformahone Matnmoni 
TamesU,” Set, no XXIT. “ If any one attempts to contract marriage other 
•wise than m the presence of the Tgansh Priest or of some other Pnest autho- 
rised by him or the ordinary, the Holy Synod renders such an one wholly 
incapable of so contracting and declares such contract null and void ” The 
“ ne iemere " decree was, I believe, only intended to be an exposition of tin* 
decree of the Council of Trent. 
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absolute prohibition in the personal law of one of the parties would 
have the effect of making the marriage void. It was apparently 
so laid down m Mette v. Mette, m 1859, I Sw. & Tr 416 and 123 ; 
and it may be that section 88, which certainly seems to suggest 
this view, took its colour from this decision. So far as I know, 
however, the dictum of Sir C. Cresswell m that case has never 
been re-affirmed, and very shortly after the passing of our Act the 
opposite view began to find favour. So, m Sottomayor v. De 
Barros, L. R. 3 P. D. I, where the question was as to the validity 
of a marriage between first cousins performed m England 
between two (as it "was then supposed) domiciled Portuguese, 
who by the law of their domicile (i e., their personal law T ) were 
incapable of marrying, though the appeal court held that the 
marriage was for this reason invalid, they specifically confined their 
decision to the case w T here both the contracting parties were 
at the time of their marriage domiciled in a country the laws of 
which prohibited their marriage (per Cotton, L. J,, at page 6). 
But when the case came before the courts again, and it was proved 
that though the woman was domiciled m Portugal (so that her 
personal law forbade the marriage) the man was domiciled in 
England, the previous decision was reversed, and the marriage 
held to be valid, L R. 5 P. D. 94 ; see also Simonin v. Mallae, 2 Sw. 
& Tr. at pages 84 and 85, and the recent case of Ogden v. Ogden, 
(1908) Prob 46 • and m India, Lucas v. Lucas, I. L. R. 32 Cal. 187 
[the judgment in which was approved by the law officers at home 
(see paragraph 5 of the despatch referred to above)]. It is true 
that both in the Indian case cited and in Sottomayor v De Barros 
the disability was under the personal law of the woman, but I 
doubt if this is of any importance. 

There is, therefore, strong authority for holding that a 
mixed marriage which is prohibited by the personal law of one of 
the parties is nevertheless valid m law even where the personal 
law of the disabled party would treat such a marriage as 
incestuous (Sottomayor v. De Barros above), and where the ground, 
of disabiity is one concerned only with ceremonial (as would 
I think, be the case if the canon law of Roman Catholics merely 
requires such a marriage to be celebrated by one of their own priests 
and according to their own ceremonial), I feel little doubt that 
a disregard of such requirements would not be held by our courts 
to be an essential defect, and that the marriage, if otherwise duly 
solemnized under the Act, would be upheld. It is a settled 
rule of law that though capacity for marriage depends upon the 
Iiw of domicile ( i.e , personal law), the validity of forms and cere- 
mo lies is to be judged by the “ lex loci contractus 
MC42LD 
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Ho. 29. 


INSOLVENCY LAW AMD PROCEDURE FOR NATIVE 

STATES. 


(27th Jbly, 1016) 


Foreign and Political Pcpaitmc.iT, 


Proceedings In terns 1 
Nos 23 — 48. 


A , October IS 17.. 


(Legislative Department nncfJcial 
No 312 of 191G ) 


I must confess to some surpiwe that it should be proposed to 

discuss a question of this 
nature at the coming assem- 
blage of Chiefs, though, per- 
sonally, I welcome the pro- 
posal as an attempt to clear 
the ground, on a question of 
common interests between British India and the Native 
States. The subject is one in which, I think, the Home Depart- 
ment are considerably mteresied, and I venture to suggest that 
neither the Chiefs themselves nor the Foreign and Political Depart- 
ment would be m a position to discuss more than the barest out- 
lines of a common arrangement; without expert advice on either 
side. 


I quite agree with Secretary’s view as to proposal of the 
Foreign and Political Department, but to my mind, the most 
useful ime of discussion would he to suggest — 

(1) that in the ease of any States which had or were pre- 
pared to adopt any form of insolvency law it should 
be agreed — 

(a) that on production in any court in a Native State, 
having insolvency jurisdiction of an adjudication 
order made by a British Indian court, the Native 
State court sholild itself, if the insolvent were 
alleged to be or to have property in such State 
make a like order, and vice versa , 

(b) that no adjudication order so made on the applica- 
tion of either party should be annulled except upon 
annulment of the original adjudication, by the court 
of the applying party, 

(c) that after the making of such orders the court of each 

party should proceed with all despatch to realise 
ah assets of the msolvent within their respective 
jurisdictions and to admit proof of debts from their 
respective subjects, and 

(d) that equal distributions should be made simultaneously 

from the realisations by each court to creditors 
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piovmg before it, any saiplns held by one being 
handed over for this purpose to the other as occa- 
sion may leqrnrc , 

and (2) that in the etse of a State wh>ch did not desire to 
adopt any form of insolvency law it should agree 
to treat an adjudication order of a British Indian 
court as a ground for attachment before judgment of 
all property of the insolvent within its jurisdiction, and 
the same order when supplemented by a sworn certifi- 
cate from the Official Assignee or the Receiver appointed 
by the British Indian couit, of the amount of debts 
as a decree m his favour, and to execute the same and 
to hand over the proceeds of execution to him , in 
consideration of such arrangement we should of course 
agree to admit all subjects of the Native State proving 
as creditors m the insolvency to equal rights with other 
creditors m the distribution of the assets. 

A similar arrangement with other States might equally be 
Made by any State which adopted for itself some form of insol- 
vency procedure. 

I have only sketched out the above suggestion as I think 
it will be useful for the Foreign and Political Department to have 
at all events some skeleton scheme to discuss with i he Chiefs. 
But I think that they should, before making up their minds on 
the point, ascertain the views j t the Home Dtpaitment, 
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No. 30. 

DELAYS IN INDIAN PRIVY COUNCIL APPEALS (PREPA- 
RATION OF RECORDS IN PRIVY COUNCIL APPEALS). 

{25th August, 1916 ) 

I have kept this file for some time as various inquiries have 
Home Department Proceedings heen necessary before I could 
Judicial A., October 1916, Nos 19—22, formulate my own suggestions. 

(Legislative Department unofficial I agree generally with Secre- 
No. 325 of 1916.) tary’s note, but my proposals 

are of a much more revolutionary character 

There can, I think, be no doubt that the principal delay 
occurs m the preparation and printing of the recoid, which is usually 
undertaken in India ; and unless some radical change can be effected 
in the methods at present adopted with regard to this no real miti- 
gation of the evil complained of will be possible. 

Before dealing with this part of the case, I think it would he 
as well to dispose of the minor questic ns with regard to which reform 
has heen suggested — 

(а) as to the delay in obtaining leave to appeal — I can see no 
objection to the existing 6 months being reduced to 90 
dayB, which should be ample and probably all the High 
Courts will agree. This will necessitate an amend- 
ment by us of Article 179 of the 1st Schedule to the 
Limitation Act, IX of 1908 ; 

(б) delay m connection with Security for costs — This, at present, 

is governed by the Civil Procedure Code, Order XIY, 
Rule 7, which allows an appellant for this purpose 6 
months from the date of the decree or 6 weeks from the 
grant of the certificate, whichever is the later date. 
I think it is reasonable to maintain the two alternatives, 
though if (a) is agreed to, the 6 months should be reduced 
to 90 days ; the alternative 6 weeks might perhaps be 
reduced to one month , but this would hardly be worth 
doing. It would, I think, be a considerable hardship 
to insist on security being given m all cases in cash or 
Government paper, but I would provide that ordinarily 
this should be required, leaving a discretion to the 
Court appealed from, in cases where the enforcement of 
the rule would work undue hardship, to allow security 
in some other form ; and in such cases I would also 
allow the period to'be extended by the Indian Court for 
a further two months but no longer ; this, however , 
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to be without prejudice to any application for further 
extension to the Privy Council itself, who would no 
doubt relegate the question to their Registrar. In order, 
however, to tighten up the procedure m such cases, I 
■would provide that on any proceedings to justify security 
where the deposit of cash or Government paper had been 
dispensed with, the opposite party should be entitled 
to appear, but that no adjournment of such proceedings 
should be granted on his application or for his conve- 
nience The above procedure can be prescribed by rules to 
be made by the different High Courts under part X of the 
Code without legislation. It would, however, be necessary 
that the different High Courts should agree upon a 
uniform practice, and this may be a difficulty ; eventually 
we may have to suggest to them the appointment of a re- 
presentative committee to consider the question. Under 
the above conditions a little executive pressure from 
the High Courts upon their subordinate courts should 
get rid of all undue delay m India under this head ; 

(c) delay m reviving appeals %n case of death — It is of course 
true that Articles 176 and 177 of the Limitation Aot 
apply to all revival proceedings and not merely to appeals 
to the Privy Council ; but the period limited is not for 
bringing legal representatives of deceased parties on the 
record, but merely for making an application so to do. 
The period of six months was introduced by Act VII of 
1888 and the considerations with reference to the chang- 
ed conditions of more modem times which support the 
shortening of the period for appeal under Article 179 
would seem to apply with much the same force. I do 
not think that it would be unreasonable, even in India, 
to say that any application to bring on to the record of 
an existing suit or appeal the representatives of a deceas- 
ed party must be made within three months of the date 
of his death, but the question will be mainly one for the 
consideration of the High Courts, and is perhaps not of 
very great importance. I would, however, provide that, 
in case of an appeal to the Privy Council, it should not 
be necessary to bring on to the record the represen- 
tatives of any deceased party who had not appeared at 
the hearing of th.e appeal in India, but that any order 
which might be made in appeal to His Majesty m Cou n oil 
should nevertheless be binding upon such representatives 
in the same way as if they had been formally brought 
on the record; 
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(d) delay m the set vices of notices — It is suggested that the only 
notices which need ordinarily be served on the parties m 
India are (1) notice of the application for certificate, ie., 
m effect for leave to appeal, (2) notice of admission, and 
(3) notice of transmission of the record I should have 
thought that it would be necessary for the opposite party 
to have notice also of security and revival proceedings, 
hut I know very little of the existing practice m these 
matters, and tins also is primarily a matter for the High 
Court. 

I now come to what seems to me to be the crucial question 
namely, that of delay m the preparation and transmission of the 
record to England, and it is here that a radical change is necessary. 

In by far the greater number of cases, all the material parts 
of the record m a Pi ivy Council appeal are punted tv ice over — 
once for the High Court and again for th°s Privy Council In Calcutta 
there would seem to bG really no reason for this at all, as under their 
rules the appeal books are printed m exactly the same form as the 
Privy Council records (cf Belchambers’ Rules and Orders of the 
Calcutta High Couit, 1S00 edition, page 28, V, and schedule A to the 
Rules of the Judicial Committee, page 18). In the other High Courts 
a different-shaped book has been adopted (foho instead of demi* 
quarto) ; but there seems to be no reason why this practice should 
Hot he changed ' If, therefore, all High Court appeals were printed 
in the form required by the Privy Council rules, and a sufficient 
number of extra copies were struck off at the same time, there would 
be no necessity for reprinting at all. It would then only be required 
to print the High Court’s judgment, and all the materials for a Privy 
Council record would be ready, and could be despatched within at 
all events three months from the certificate being granted by the 
High Court. 

If the appeal book contains (?s mav reasonably be presum- 
ed) everything which is necessarv for the High Court’s decision, it is 
obvious that it must equally contain at least all that is necessary for 
the Privy Council. 

When the appeal book arrives in England it would be for 
the agents of the parties to prepare from it the Privy Council record. 
The books sent over should be unbound, with each exhibit printed 
separately and might be paged for the High Court only at the foot. 

It would then be a comparatively simple matter for the agents of 
the parties m England to arrange and re-mdex the documents in an- 
intelligible order, and to omit all irrelevant matter. As long as the 
record is prepared in India the legal advisers of the parties will 
seldom take the responsibility of omitting documents, as they say 
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(and not without reason) that they cannot teli what counsel m 
England may or may not consider material, but if it w ere laid upon 
the agents m London to keep out from the record all irrelevant 
matter, no such difficulty would occur, as counsel would be ready 
at hand foi consultation, and if there ^ as any real dispute ahojt 
particular documents the matter could Lb taken before the Regis- 
trar of the Pnvy Council 

It is possible that the charges of the London agents for this 
work would be slightly higher than if the final preparation of the 
record were allowed to be done (a* at p'e^ent) in India But this 
ought not; to be allowed to weigh against the manifest advantage of 
the present proposal It must also be remembered that the change 
will necessarJy produce a gieat 1 eduction m the cost of a Privy 
Council appeal, as the printing charges which will ba saved, amount 
in some cases to several hundred pounds It is also a matter of 
common knowledge that the fees marked to counsel in England 
usually bear some rough pioprmon to the size of the record, and if 
this can be materially leduccd, theie should be at least some 
corresponding redaction m counsels’ fees 

I am myself satisfied that unless some radical change of this 
sort is introduced, no real reduction of the time which now elapses 
between the decision of an appeal court in India and the case being 
ready for hearing m the Pnvy Council, can be effected. It is all 
very wwll to say that we must look to the High Courts to keep a 
tighter hand upon the parties in India, but the High Courts will 
rarely do so. Judges are after all human, and may not be particu- 
larly anxious to have theii judgments reviewed in the Privy Council, 
where the atmosphere is quite different, and local conditions are not 
always understood, and the result is that they take very little 
interest m cases which are pending there, and seldom have any desire 
to expedite them It is, moreover, to the interest of the Indian 
practitioner that the matter should drag on as long as possible 
There are more applications, possibly, to be made , more opportuni- 
ties for advising and consultation ; more chances of “ something 
turning up ” ; and in many cases more chances of a settlement out 
of court 

I do not of course deny that there may be difficulties in 
effecting the change I would suggest, and it may be that it will not 
be possible in all cases to utilise the actual High Court print for the 
preparation of the Privy Council record. Por instance, it is, I under- 
stand, not the practice m the Bombay High Court to print the whole 
record in appeals from the mofussil though in Calcutta they ap- 
parently do so (see the Calcutta appeal book in the file). I suggest, 
however, that the rules of all the High Courts should provide for the 
printing of proper appeal books in every case in which there may he 
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an appeal to tile Privy Council. Where the pleaders on both sides in 
order to avoid the cost of printing agree that there is no likelihood 
of a further appeal and sign a formal certificate to this effect, the 
rule might be relaxed - I do not suggest that their having done 
so should be a bar to a subsequent appeal if the case were otherwise 
a fit one to be taken to the Privy Council ; and m such a case the 
record would no doubt have to be specially printed. It might not 
be unreasonable, however, to provide that m all such cases the record 
must be printed m England, and that any additional costs thereby 
incurred should be borne m any event by the appealing party. With 
some such provision as this of a quasi-penal nature the cases would 
be probably few and far between. 

It may also be suggested that in some cases translations are 
allowed to be used m the High Court in appeals from the mofussil 
which are not “ official ”, This, I know, is or used to be the case 
m Bombay, where translations made by pleaders were frequently 
read. I doubt, however, if this is really an objection of any weight. 
In all such cases if the particular translation were objected to by 
the other side it would either be corrected by the Judges, or an official 
translation would be required before the case could be decided , but 
if no objection were taken, the translation used would serve equally 
well m the Privy Council. All that would be required would be 
a rule that any unofficial translation used m the High Courts should, 
unless objected to m that court, be deemed to be a proper translation 
in the Privy Council This might be without prejudice to any 
application to the Privy Council (t e., to the Registrar) to allow a 
fresh translation to be made in a special case at the cost of the party 
applying for it, and would not of course preclude the Judicial Com- 
mittee themselves from calling for a better translation where they 
thought it material But here again the cases in which such a 
question might arise would be rare, and their Lordships, or the 
Registrar, would no doubt allow only a strictly limited time for 
production of a corrected version. 

Another possible objection might be to the additional 
expense entailed by the printing of the extra “ Pnvy Council copies ” 
of the appeal hook in cases where there might be in fact no further 
appeal. But this again, I think, would not he a consideration of 
much weight. The Calcutta High Court Rules require a minimum 
of BO copies of the appeal hook to he printed (Belchambers, page 
29 i»), and the Privy Council Rules require 40 copies to be lodged 


♦This exception, might also be apphed to other appeals m which it may he 
desired to save the expense of printing the additional copies requisite for use 
in the Pnvy Council, see paragraph 12. 

£2 
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(page 9, rule 13) This would make a total of 70 copies to be print- 
ed. I have aseei tamed that the cost in India of printing 30 copies 
♦The sample appeal book estimated of an ordinary appeal book 
for actually contained 221 pages. of 200* pages would be about 

Rs. 640, while that of printing 70 copies would be only Rs 662. 
The difference therefore is almost negligible, and it mav b* that on 
examination of the actual requirements of the two courts, the total 
number of copies can be reduced to nearer 50. f 

There would no doubt also be objections from tbe class 
whose special business it is now to prepare the Privy Council records 
m India, and particularly in Calcutta ; but this I think may be 
disregarded. 

The proposal which I have ventured to put forward above is 
no doubt revolutionary, and will want careful consideration and 
perhaps some elaboration m working out. But it does at all events 
cut at tbe root of the present scandal, and I am convinced, as I have 
already said, that nothing short of a radical reform of this nature will 
be of the slightest use. It will also be noticed that almost all cases 
of delay after the High Court record has gone Lome will be directly 
within the cognisance of the Privy Council, and their Lordships 
will be able themselves to deal with any cause of complaint Prac- 
tically the only questions for the Indian Courts will be in the ca e of 
revival pro' eedmgs, end these, if the period before trial m the Pnvy 
Council is materially shortened, will of course be much fewer. 

There may at all events be some advantage in putting for- 
ward a concrete proposal of this nature for the consideration of the 
High Courts, and if they object to it (as the probabl v Will do * ) it 
will be up to them to devise something better. Of course if they like 
to bestir themselves they can do a good deal to remedy the delays 
of which the Privy Council complain, even under existing circums- 
tances ; but though much the same complaints have been made for 
the last 20 years (see Salford and Wheeler, Privy Council Practice, 
1901 edition, page 802) the scandal is certainly as great as ever still 

I wish to add that if the proposals made in paragraphs 5 — 15 
above are not acceptable to tbe High Courts, the on’y remedy in 
my opinion will be for the Privy Council to Withdraw the privilege 

flf this small additional cost in. all cases were thought to be material, it 
might be met by the suggestion m paragraph 10, or the cost could easily be 
provided for out of the great saving to parties who do appeal to the Privy 
Council by reason of the record not having to be pnnted de novo. If a stamp 
fee of say Rs. 30 per hundred pages of the appeal book, with a maximum of 
Rs. 250, were charged on the transmission of the record m every Privy Council 
appeal, the fund thus accumulated would be ample to provide for the cost of 
printing the extra copies in cases where no appeal was made. 

MC42LD 
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at present accorded to litigants of printing the record in India, and 
to insist on the whole appeal record, whether originally printed 
or not, which was used before the High Court, being sent home 
with the addition only of the judgments, and to enforce the prepara- 
tion of the Privy Council record there " The charges for printing and 
preparation in England might be higher than m India, but the rigid 
exclusion of unnecessary papers, which would be under the control 
of the authorities there, would counterbalance the additional cost 
in many cases. This alternative, however, though it would have the 
merit of requiring only a change in the Privy Council rules, would 
not obviate the necessity -which at present exists m most cases of 
printing the material parts of the record tv ice over, and would thus 
lack the advantage which is inherent m my first suggestion, of not 
only i educing the delay, but also the cost of appeals to His Majesty 
in Council. 
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No. 31. 

QUESTION OP THE LIABILITY TO ENHANCED DUTY OF 
DUTY-PAID OIL IN A LICENSED TANK AT THE 
TIME OF ENHANCEMENT OF THE TARIFF RATE. 

(29th August , 1916 ) 

The position seems to be that though the oil continued to be 

Commerceand Industry Department- stored, after the duty was paid, 
Proceedings A , June 1917, Nos. 1 — 3- 111 what was treated by arrange- 
(Legislative Department unofficial ment between the parties as a 
No. 598 of 1916.) licensed warehouse, the Cus- 

toms authorities gave up all control over it to the importers, which 
would seem to be equivalent to w aivrng their rights over the oil under 
the license, at all events so far as concerned Chapter XI of the Sea 
Customs Act. The impoiteis no doubt could have surrendered 
their license, and if this had been donothe oil would, I think, clearly 
have ceased to be “ warehoused under the Act ” (section 37). But 
they did not do so, and the tank continued to be, as much as it ever 
•was, a licensed warehouse. The importers, having presumably 
applied for and accepted a license for the tank as a warehouse under 
the Act, would, I think, be precluded from denying that this was 
the effect of the arrangement, though it is not strictly within the 
scheme of the Act. It might, however, be contended that after the 
Customs control over the oil had been removed the storage could 
not longer be considered to be a warehousing “ under the Act 
but I think myself that if it was so originally, the keeping of the 
goods m the same warehouse after the duty had been paid must be 
treated as a continuance of the origmal warehousing, and that the 
fact that the warehouse contmued to be held under the license 
left the oil, as it was before, “ warehoused under the Act If 
I am right m this, section 37 will, I thmk, apply. The words of the 
section are very precise and make the goods liable to the enlanced 
duty until “ actual removal ”, and I do not think that by any strain- - 
mg of language the handing over of the key of the tank of the impor- 
ters can be said to be equivalent to actual removal. 

So far, therefore, I think that the view taken by the Com- 
merce and Industry is correct , but the importers may, nevertheless, 
have equitable claims to exemption from the enhanced duty. The 
handing over of control of the tank to them clearly allowed them to 
utilise the tank for any storage purposes, and if they have in fact put 
into it other undutiable oil with the result that the contents have 
become a mixed commodity, it would clearly be inequitable to 
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charge them duty on the total contents ; and I think the only 
fair course to adopt would be to remit the enhanced duty on the 
whole. If, however, there is no reason to believe that the im- 
porters have in fact added other oil, there can, m my opinion, be no 
reason for the exemption. The mere fact that they might have done 
so would clearly raise no equity in their favour, 

I have no doubt that the practice of the Customs authorities 
should be changed at once and the control over the licensed ware- 
house retained till the actual removal of the contents. It will also 
be for their consideration whether their practice with regard to these 
oil tanks is really within the scheme of Chapter XI of the Act at all. 
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No. 32, 

INTERPRETATION OF SECTION 98 OF THE INDIAN LUNA- 
CY ACT, 1912. 

(1st September, 1916.) 

I do not think that section 98 of our Lunacy Act helps us m 

this case, as under this section 
we can only act under the order 
or warrant of a competent court. 
If however, we receive an order 
from His Majesty under section 
2 (2) of the English Act 1883 (46 and 47 Viet, chapter 38) directing 
us to detain the lunatic in question in an Indian asylum, I think 
that we should have to obey it. Personally, however, I have great 
doubts as to whether the latter Act would justify such an order and 
I think that the Secretary of State might be asked to satisfy himself 
on this point before agreeing to the Home Office’s proposal. I sug- 
gest that the draft telegram should be modified to meet the views 
pf this Department. 


Home Department Proceedings 
Medical A., March 1920, Nos. 121—132 
(Legislative Department unofficial 
No. 612 of 1916.) 
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No. 33. 

JURISDICTION OR THE COURTS OUTSIDE BRITISH 
INDIA TO COMMIT PRISONERS TO BRITISH INDIAN 
JAILS. 

(4th September, 1916 ) 

I do not agree with the Bombay Legal Remembrancer. I think 
Home Department Proceedings that the word “ Court,” in sec- 
Politacd B , October 1916, Nob 202- tion 3 of the p riaoners Aet> 

(Legislative Department unofficial ^ 900, only refers to British- 
No. 607 of 1916 ) Indian Courts. This is the 

sense in which all expressions are used in our Acts, unless there is 
some definite indication that a wider application is intended. 
Compare, for instance, Section 15 (1) (a) and Section 18 (1). If the 
word “ Court ” in Section 3 only refers to British Indian Courts, 
I cannot see how its meaning can be extended by an Order in Coun- 
cil authorizing Courts outside British India to commit prisoners 
to British Indian jails. An order m Council might conceivably give 
an independent authority to officers in charge of Indian jails to 
receive such prisoners, but if such an order was made we should 
probably have to amend our Act m order to comply with it. 

I think that the Iraq Courts are probably acting under the 
general authority of His Majesty within the meaning of Section 
15 ( 1 ) (a), and that therefore officers in charge of prisons outside 
the Presidency towns can give effect to the warrants of the Iraq 
courts, and transfers can no doubt be made to the Presidency town 
jails under Section 29 (2), but nothing short of an amendment of the 
Act can authorise officers in charge of Presidency town jails to re- 
ceive prisoners direct under Iraq Court warrants. I do not know 
the reason for the restriction of Section 1 5 ( 1 ) (a) to the case of jails 
outside the Presidency town, and it may be that there would be no 
objection to an amendment of the Act. This will be for the Home 
Department to consider. 
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No. 34. 


INTERPRETATION OF, AND POWER TO WIND UP, HOS- 
TILE FIRM. 

(11th September, 1916,) 


The Question dealt with in paragraph 3 of the Deputy 

, , . Secretary’s note is undoubt- 

( Legislative Derailment unofficial ,, , T 

« ' aoo nt inifl \ edly a difficult one, and I was 

Ko. 622 of 1916 ) at / Ist illdmed to a pee with Us 

view but on further consideration I think that it is the person 
under this act who is the hostile firm and not the business — in short, 
that “ once a hostile jinn always a hostile firm In this view of 
the sub-section Mr Low is right m saying that the tamt follows 
the person, and m my opinion the woidmg of section 2 (r) is wide 
enough to include under the expression hostile firm ” a person 
now carrying on an innocent busini S3 but who had previously been 
engaged in carrying of a business of the character aimed at by 
>it If, therefore, Hans Blascheck after the outbreak of the war 
carried on the business of a Blascheck and Co , and that busi- 
ness wag carried on “ wholly or mainly for the benefit of hostile 
foreigners,” I think that the present business of H. Blascheck 
& Co , however innocent m itself can be wound up under the 
Act This is no doubt a somewhat drastic interpretation of the 
enactment, and might, as Deputy Secretary notes, Int ah inno- 
cent Bntisli subject but I have no doubt that m such a case the 
provision would not be enforced If, however, the narrower 
interpretation were adopted, it is obvious that one of the mam 
purposes of the Act would be defeated It was clearly before 
our minds when drafting the original Ordinance that we should 
have to deal with the case of Germans, naturalised as British 
subjects, but with contmumg German sympathies, and I think 
that so far at all events as the present case goes, it is sufficiently 
covered by the sub-section 


The firms of Reif, Goll and Banker would seem to stand on 
a somewhat different footing. The business previously earned 
on by Reif as a Partner m Bume and Reif was according to Mr. Low’s 
note not mainly with Germany, and therefore the particular 
tamt did not attach to him when he started his new business. 
Goll is dead and there can he no question of any personal taint. 
Banker is a Parsi and British subject, and, though if I am right 
the sub-section would apply to him, it would probably be impolitic 
to wind up his present business if m itself innocent. 
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With regard to the draft notification referred to in para- 
graph 5 of Deputy Secretary’s note, there may be a question 
whether und^r rule 1 of the winding up order, a paU of the proceed- 
ings can be tronsfened to a local Government It would, 
I think, be safer first to amend rule 4 by inserting between the 
words “ all ” and “ proceedings ,s the words “ or any part of the ” 
and after the later words “ such proceedings the words or any 
part thereof ” This could be done by the notification, and the draft 
m question would then be in order. 
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No. 35. 


DECISION TO REGARD THE SIKKIMESE SUBJECTS AS 
BRITISH SUBJECTS FOR THE PURPOSES OF THE 
TREATIES AND TRADE REGULATIONS RELATING 
TO TIBET. 

(25th September, 1916 ) 

I agree. Since we do not allow Native States to enter into 
and Political Department independent relations with any 


Foreign 

Proceedings External 
1916, Nos. 1—2. 

(Legislative Department 
No. 655 of 1916.) 


A., October 
unofficial 


Foreign Powers, I think that 
it is reasonable to infer that 
m any Treaties we may make 
we are acting on their behalf 
as well as on behalf of technical “ British subjects”. I would, 
therefore, read the expression “ British subject ” m the Thibet 
Trade Regulations of 20th April 1908, as including subjects of 
Native States which, though not part of the British Empire, are 
under our protection. This is only m accordance with what I 
understand to have been our regular policy m according “ consular 
protection ” to the subjects of Native States The question 
whether the particular persons concerned are subjects of Sikkim 
State would ordinarily fall to be decided by law of that State, 
bnt m the absence of any definite law on the subject, I thmk that 
we should be quite justified in dealing with Thibet, m claiming that 
the matteT should be decided on the same principles as we have 
adopted for ourselves The question is not one for legal decision 
but for diplomatic insistence, and all that is necessary is that our 
claim should not be an unreasonable one When once the parties 
concerned are handed over to us as “ British sublets ” within the 
meaning of the treaty, it is of course a question between us and 
Sikkim whether they should be tried by us or by a Sikkim Court, 
and though there may have been no formal # cession of jurisdiction to 
us by that State, we should no doubt insist that we have the ne- 
cessary jurisdiction by “ usage 55 ox “ sufferance 
MC42LD 
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No. 36. 

CONSTRUCTION OF SECTION 180 (2) ( d ) OF THE ARMY 

ACT. 


(Legislative "Department unofficial 
No. 674 of 1916 ) 


(25th September, 1916 ) 

I think that the legal position is correctly stated by Sec- 
retary. If section 180 (2) ( d ) 
of the Army Act were merely 
intended to give a remedy , 
supplementary to that under section 42 it would, I think, have 
been so expressed. In the absence of any such words as “ with- 
out prejudice to the provisions of section 42 ”, the similarity of 
the wording adopted m the first three or four lines of the two sections, 
certainly suggests that section 180 (2) ( d ) was intended to be a 
modification of section 42. 


There is, however, as Secretary points out, nothing in section 
180 ( 2 ) (d) to make the decision of the Governor Genera final, 
and His Majesty wou d undoubtedly have the right to review 
it. 


I would point out that under section 180 (2) (d) it is for the 
Viceroy to decide and not the Governor General m Cou icil. 

MC42LD 
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No. 37. 

CESSION OF JURISDICTION OVER PORTIONS OF THE 
NORTH-WESTERN RAILWAY IN THE BHALA AND 
NABHA STATES AND OVER THE RAJPUTANA-MALWA 
RAILWAY IN THE NABHA STATE. 


(7th October, 1916.) 

I agree that a formal cession in writing is essential m such 


Foreign and Political Department 
Proceedings Deposit I., (Secret), Feb- 
ruary 1917, Nos 17-18 

(Legislative Department unofficial 
No. 657 of 1916.) 

Confidential No. 496 
General B , January 1876, Nos. 24 — 
31. 


a case, and that it would be 
very unsafe to rely merely 
on previous practice. I don’t 
think that the letter of 31st 
July 1875 from the then Chief, 
of which a copy is in the file, is 
a cession of jurisdiction at all, 
though every one seems to have treated it as such, nor does the 
admission of the present Chief make it a cession. Even if it could 
be so regarded, the terms are so indefinite that it would be very un- 
safe to rely upon its efficacy. With regard to the North-Western 

Railway lands there never has 
Internal B , May 1913, Nos. 64 68, been a cession at all, and it is 
notes page 6. at j eagt doubtful whether any 

practice under which the British Government has in fact exercised 
jurisdiction would be sufficient to support the right if called in 
question in the courts. 
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No. 38. 

(I— II ) 

CONVEYANCE THROUGH BRITISH TERRITORY OF 
PRISONER ARRESTED UNDER FRENCH AUTHORITY. 

.. Jfc Si* >• ¥ •! *£ 

I. 

(8th October, 1916.) 

I do not think that the conveyance of a prisoner arrested m 

Balasore under French author - 
(Lcp^vc ^ T)epai truer, t Conf.dcn- lfcy through British India 
tia o c i o a ) to Chandernagore either by 

British or French authorities is legal under the existing law, and 
I have no doubt that it would be unwise to attempt legislation 
on the subject at present. The illegality of domg this might have 
various results (I) the escape or rescue of the prisoner would not 
be an offence under our law , (2) Habeas Corpus proceedings might 
be instituted m the Calcutta High Court or (3) the prisoner might 
have a civil action against his custodian for unlawful detention. 
Neither (1) nor (2) would perhaps be of great practical importance. 
If the prisoner was ordered to be brought up and released by the 
High Court, he could if “ wanted ” by our police for an offence 
in British India be immediately re-arrested and would then be 
subject to our courts without the necessity for extradition (3) 
might be awkward . it could be got over, as Secretary suggests, 
by the French authorities sending their own officer to take charge 
of the prisoner m Balasore. Any action for unlawful detention 
would then have to be brought against the French authorities 
and probably m Chandernagore and they might safely be left to 
deal with this . m fact, it is very unlikely that such an action would 
lie at all under the French law. If the French authorities will agree 
to this, it would certainly be the best course to adopt. Otherwise 
I think that we must take the risks attendant upon the con- 
veyance of prisoners by our own officers from Balasore to Chan- 
dernagore There is at all events some probability of these privi- 
leges being surrendered to us altogether by the French after the 
war. If not we shall have then to legislate to validate the trans- 
fer through British territory. 

******H!* * 

H. 

(27th October , 1916.) 

The difficulty we have to face is the fact that the moment 
a man, arrested under French authority m Balasore, steps over 
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the frontier into British India his custody by our officers is illegal, 
and will so remain till he steps over the frontier again into Chand- 
dernagore Supposing Sir James DnBoulay’s suggestion above 
were adopted, it would at the most legalize the man’s detention 
in a Mufussil jail m British India, but the difficulty of getting him 
mto Chandernagore would still be unmet. If the French were 
willing to allow us to take over the man and try him ourselves 
the moment he crossed the French frontier into British India, 
there would be no difficulty, but I understand that so far as the 
present proposed arrangement is concerned, they msist on his being 
tried by their own authorities m Chandernagore. If the pro- 
visions of section 15 (i) (a) of the Prisoners Act, 1900, would be of 
any real assistance, I should be inclined to adopt the suggestion 
as at least a “ tabula in mufragis ”. If the case came up before 
the courts we might, I think, fairly argue that the words “ Court 
or tribunal ” m the sub-section covered a French Court acting 
under special authority from our Government, and though the argu- 
ment might not be accepted, it would at all events give a colour of 
legality to our procedure I am not, however, without hopes, 
having regard to the Secretary of State’s telegram on which I 
noted yesterday that the French authorities may now be willing 
to accede to some more workable arrangement. 
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No. 39. 

TURKISH “ NOTES IN MESOPOTAMIA AFTER BRITISH 

OCCUPATION. 


(23rd October , 1916 ) 


Foreign and Political Depaitment 
Proceedings War B , (Secret), February 
1917, Nos. 388—392 
(Legislative Department unofficial 
No. 760 of 1916.) 


I feel very little doubt that Secretary is right. A Turkish 

“ note ” is, I presume, in the 
ordinary form of a promise by 
the Turkish Government to 
pay, and their being “ legal 
tender ” before we occupied 
the country only meant that the Turkish Government made it 
obligatory upon all persons in that country to accept their pro- 
missory notes m discharge of debts The whole basis of “ legal 
tender ” is the hypothesis that any holder can take the note to the 
treasury of the maker »and demand payment, and if the maker, 
the Turkish Government, has been forcibly dispossessed and is 
no longer there to pay, the obligation to accept its promise rests 
upon nothing, and almost neccssanly falls uith the fall of the 
Government that imposed it The principle is in fact veiy near 
the maxim cessante ratione, cessat ipsa lex. It seems to me 
to be clear therefore that the incoming power is entitled to absolve 
the persons over whom it has assumed forcible control from the 
obligation previously imposed upon -them. 


The occupying power may, but is not bound to, fulfil the 
promises of the enemy, and if the fulfilment of them would ad- 
vantage the enemy it would be absurd to expect it to do so. In 
the case of Belgium no doubt the invaders thought that the balance 
of convemence to themselves was in favour of maintaining the 
currency of the local bank’s notes, of which possibly they may 
have seized or acquired a considerable stock, or they may have 
desired to continue the issue themselves. But such considerations 
may well have no application m Mesopotamia where any con- 
siderable influx of Turkish notes from Arab sources might enable 
the Turks, in effect, to draw the sinews of war from us. 

MC42LD 
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No. 40. 

APPEALS AGAINST ACQUITTALS 


(24th October , 1916 ) 


Home Department Proceedings 
Judicial A., November 1916, Nos. 143 
—156. 

(Legislative Department unofficial 
No. 759 of 1916.) 


I say frankly that I have personally a great dislike to 

the appeal against an acquittal, 
as it is contrary to one of the 
fundamental principles of jus- 
tice recognised in nearly every 
civilised country. But I do 
recognise that such appeals are 
in some form and in some cases necessary m this country. I would, 
however, only allow them in exceptional cases and on definitely 
distinct lines from the ordinary appeal against a conviction. It is no 
doubt very convenient for a local Government to be able to appeal 
in any case where what seems to them an important question of 
law is involved which they would like to submit to better argument 
and to a higher tribunal ; and I believe that a considerable amount 
of the opposition to the present proposals is founded on the admi- 
nistrative importance attached to this aspect of the case. I find my- 
self, however, altogether unable to subscribe to this view. In a 
doubtful case, where an accused person has been acquitted m a 
fair trial by an honest judgment of a judicial officer appointed 
by Government, I think that he is entitled to the full benefit of 
such acquittal 


My objection to rhe present practice is also based upon a 
belief that many such appeals are now directed in cases where 
they are not justifiable m any view, and I think that it would be 
very helpful if all local Governments 'were asked for a return of 
appeals filed under section 417 of the Ciimmal Procedure Cede 
duung the last five years. The Calcutta High Court tell us that 
they have had on an average 8 appeals a year during the last 10 
years of which an average of five have been successful. This after 
all is only just over half, but I should, even m this case, prefer 
to see the figures for each of the last 5 yea is, as a ten years’ a\eiage 
may be misleading None of the local Governments have given 
us any figures at all and I think that they might quite possibly 
be instructive. Since I have been out here, I have noticed m the 
papers reports of several such appeals which have been un- 
successful and in which, so far as I could judge from the newspaper 
reports, no appeal ought to have been allowed. 

I am not particularly in love with the words “ clearly 
wrong ” which seem to have excited so much adverse criticism^ 
but I hold strongly to my original opinion that there ought only 
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to be an appeal against an acquittal in a case where there has been 
what is often called a “ miscarriage of justice ”, and it was only 
because these words were thought to be open to possible misinter- 
pretation that the India Office Committee adopted what was 
thought to be plainer English. It may be difficult to define m the 
abstract what “ clearly wrong 55 means , but no law officer or judge 
dealing with a concrete decision would have any difficulty in say- 
ing whether or not it was in his opinion clearly wrong or not. 
What is intended is that the thing primarily to be considered is 
not so much the guilt of the accused, as the “ guilt ” of the judg- 
ment appealed against Unless it can be said that m the particular, 
case no reasonable man could have come to the conclusion that the 
accused was not guilty, or possibly m other words, unless the 
judgment was “ perverse ” the acquittal m my opimon ought 
to stand. There are many cases where a judge may well say 
“ I do not agree with this conclusion myself, but at the same time 
I am not prepared to affirm that it is clearly wrong.” Unless 
the law officer can affirm this in the first place there ought not 
in my opinion to be an appeal, and unless the appeal judges can 
A ffir m it, the acquittal should stand If any better form of words 
can be devised to express this intention I for one should be quite 
ready to accept it. 

If my meaning is still not clear it may be elucidated by a 
reference to the discussions m the Court of Appeal and the House 
of Lords m the Metropolitan Railway versus Wright, 11 A 0. 152. 
The principle I would contend for was definitely adopted m many 
earlier cases m India of which it v ill be sufficient to refer to Em- 
peror versus Gayadin, I L R, 4 AIL, 148, and Emperor lersvs 
Robinson, I. L R. 16 Ail., *page 214 But it has been departed 
from in more recent decisions , see m particular Emperor versus 
Bhibhuti, I L. R , 17 Cal., 485, and Emperor versus Prag Dat, 
20 All., 459. For convenience of reference I append to this note 
extracts from the Indian decisions to which I have referred 

With regard to the specific proposal that the Advocate General’s 
opimon should he made a condition precedent to an appeal being 
filed under section 417, I only want local Governments to be 
bound to act on the best legal opimon open to them before direct- 
ing an appeal, and this I assume to be the opimon of their Ad- 
vocate General, or if there is no Advocate General their senior 
law officer. If he is not qualified to advise them on such a point, 
I cannot conceive who is. The fact that in small provinces there 
may be no law officer at all raises to my mind no greater difficulty 
.than the Bombay Government’s objection that if this addition 
were imposed they might have to increase their Advocate General’s 

m2 
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remuneration t Cases under section 417 ought not to be frequent, 
a-nd when they do occur, provinces with no law officer may well 
be accorded assistance from a neighbouring province, Provided, 
however, that the principle is made clear that the Courts are only to 
reverse an acquittal m the case of a real miscarriage of justice, 
1 should be quite content to accept the suggestion that the law offi- 
cer’s certificate need only be that the case was a fit one for appeal 
under the section, if these words are thought to be preferable. 

With regard to the substantive provision defining the con- 
ditions under •which alone a judgment of acquittal may be set 
aside, I should be willing, as I have already stated, to accept any 
form of words which will make the intention perfectly clear That 
the object of the amendment has been generally misunderstood 
seems to me to be plain. I agree that if all that is intended is that 
the accused is to be given the benefit of any reasonable doubt no 
special form of woids is required, as this general maxim 
applicable to all criminal proceedings is, of course well accepted 
m the courts But if the intention is as I conceive it to be, that 
the principle to be applied to appeals under section 417 is to be an 
essentially stricter one than this, and that an appeal is only to 
be allowed in a ease of what I have called a real miscarriage of 
justice, or where the judgment of acquittal was “ perverse I 
am convinced that very clear and definite words are required to 
impress this principle upon the Courts. 

M€42LD 
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No. 41. 


KALAMBANDI RIGHTS IN THE BARODA STA^ jtusu ns 
THE REWA KANTHA. 


(24th October 1916.) 


Under the Kalambandi the Gaekwar seems to have been en- 
titled to levy m the case of 
Foreign and Political Department a( j 0 ption whatever fee was 

1916 Nos 6— 9. customary, the Kalambandi re- 

cognising, as I read the docu- 
ment, the Gaekwar’s suzerain rights m the Rewa Kantha. It seems 
clear, however, that the British Government subsequently refused 
to recognise these rights as appertaining to the Baroda State, and 

t j. i A , in „ A , T informed the Gaekwar in * 1899 
*Cf Internal A., Apnl 1899, Nos , , , . . , , 

154 igg that the whole administrative 

control of the Rewa Kantha 
must be considered as vested m the British Government But hav- 


t Cf Internal A, April 1899, Nos m g regard to the provisions of 
154—158. Article 5, Clause 11 of the 

Kalambandi theyt promised that 
they would credit to the Baroda Government any nazarana levied 
by themselves the right to fix and levy it being specifically stated 
to be reserved to th,e British Government It seems idle to speak 
of this action as merely interpreting the Kalambandi It was m 
effect an act of state, superseding it, and taking to ourselves the 
suzerain rights which the Kalambandi recognised as vested m the 
Gaekwar, and so fa: as the promise to credit to the Baroda 
Government any nazarana we might thereafter levy went, it was 
not an affirmation of the existence of the agreement under the 
Kalambandi, but a new promise of a different kind by ourselves, 
not being m any sense of a contractual nature, but really by 
way of concession. Having assumed to ourselves as the paramount 
power the former suzerain rights of the Gaekwar, we proceeded to 
remit succession nazarana, at all events m many cases, without 
consulting his Government ; (I doubt if the ^proclamation of 

fSee Appendix II to notes m Internal 1911 wbc}l s P eaks of “ Indian 
A , February 1912, Nos 40—45. Princes ” and “ States ” strictly 
3) . applies to “ Mewassee Zemin- 

dars in Rewa Kantha) ; and the power to do this is clearly within 
the rights which we had assumed 


Under the above circumstances I should have thought that 
the most obvious answer to make to the present claim was the one 
based on the wider grounds that as paramount power we had de- 
cided not to enforce payment of nazarana at all, and that there- 
fore there was no hing which the Baroda Gover nm ent could now 
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claim But it is equally clear that if (for reasons which I do not 
myself comprehend) it is desired to treat the Kalambandi as m 
some way still representing our relations with Baroda qua the 
Bewa Kantha, their claim is unsustainable whether it be based 
strictly upon Article 5 (11) or on the so-called interpretation of 

this clause adopted m *1899. 
No adoption has been made or 
is intended to be made, and 
there is no succession of an adopted son There is, it is true, also 
no succession of an heir, which is the only alternative contemplated 
by the Kalambandi , but that is again because we having assumed 
paramount rights over the Mandwa Chiefship have decided in virtue 
of such rights to nominate a third party as successor m the place 
of the rightful heir. 


*Cf Internal A., April 1899, Nos 
154—158. 


Which of the two positions should be adopted in the reply 
to be given to the Baroda Government is purely a question of policy. 
To my mmd the provisions of the Kalambandi are and have been, 
at least since 1899, a dead letter, and it may lead to complications 
hereafter if the present decision is based on a recognition of it as 
still m force. But whatever view may be taken of this politically, 
it siems clear that the claim of the Baroda Government has no 
valid basis upon any of the documents m the c t se 
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No. 42. 

QUESTION WHETHER THE PINDAR A JAGIRS IN CENTRAL 
INDIA ARE BRITISH OR GWALIOR TERRITORY. 


(26tJi October , 1916 ) 


Foreign and Political Department I agree generally With 

Proceedings I, December 1916, the above uotes m thls De _ 

(Legislative Department unofficial pnrtment. 

No 732 of 1916), 

The intention in 1831 was I think to make over the whole 
of Shujalpui Pargana to Gwalior. There is no hint anywhere in the 
papers of that date that any villages included m it were to be ex- 
cepted from the cession. 'Hie only question discussed was as to 
the revenue value of the Pirgana which to bi compensated for by 
the territory which Gwalior w r as to give m exchange It was 
also decided shortly before the acntal exchange was effected than 
the Pmlari Jagir was to be continued to the family of Rajun 
Khan, and this Jagir Was therefore excluded from the vahalion. 
Its being so excluded wa3 quite consistent with its forming 
part of the ceded Pargana on the assumption that it was to be 
continued to Rajun Khan’s family, and would thcrefoie bring in 
no revenue. 


In my opmion all the contemporary documents support this 

con Iusion. Mr Wellesley’s 
•In Fomgn Department Records letteI * 0 j 5th November 
Political consultations, 23ia Decern- .. . 

her 1831, Nos. 32—34. 1831 evidently assumes _ that 

this was the intention, as in re- 
commending the continuance of the Jagir to Rajun Khan’s family 
he suggests that the concurrence of the Gwalior authorities should 
be obtained, and notes that m the event of the villages being re- 
sumed (evidently by Scindia) additional exchange territory would 
have to be given to the British. *He could not have contemplated 
a resumption by Scmdia at all, if the intention was that the 
villages in question were not to be ceded at all Then m 

replyf to this letter Mr. 
Prinsep, Secretary to the 
Governor-General, is clearly of the same opinion. He does not 
suggest that the villages are not to be included m the cession of the 
pargana, but are to remain m British hands, though he refers to 
their exclusion from the valua’ion, and continues “ the British 
Government will in his Lordship’s opinion be entitled to expect 
that the claims of the family (of Rajun Khan) to retain possession 
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'(of the Jagir) will be respected by Scindia’s officers.” Lower down 
the letter speaks of “ the desire of the British Go\ ernment that the 
family should be left m the unmolested possession of the villages,” 
-and requests that this may be communicated (to Scindia). No 
one can read this litter (which was not of course written to express 
the views of some officer who did not know, the details of the pro- 
posed arrangement for exchange of territory, but emanated from 
the Governor-General himself) without coming to a clear conclusion 
that at this time at all events the intention was that the Jagir 
villages were to be included in the exchange and would therefore 
come under Scindia’s suzerainty, but that the British authorities 
were determined to see that he respected the jagir rights of Rajun 
-Khan’s family. 

The actual cession was made m September 1832 i <?., about 
_ ^ 10 months after the Secretary’s 

^ ™ ™ and there - 

1832, Nos 37—43. nothing whatever to suggest 

that any change was made m 
the arrangement in the interval which would exclude these villages 
from the cession. 

There was further correspondence between the Government 

officers m which Major 

Foreign Department Records • — . “ . . , J 

Political Consultations, 5th December Alves raised the T uestl °^ 

1833, Nos 92—94. of the necessity of a sanad 

and, if so, for what period. 
In dealing with this question he expressed the opinion that it would 
not be necessary to procure the sanction of the Durbar— a point 
which could not possibly have arisen if the villages had not been 
included in the cession which was then a fait accompli — and speaks 
of the Pindara family’s peculiar position as pensioners of the Com- 
pany “ within a district now belonging to Scmdia ” This clearly 
implies that the "villages in question w T ere now part of Gwalior 

territory, and the point is made 
Ibid. clearer still by Mr Robinson’s 

letter which follows m the 
file and speaks of “ this Pindara family as Pensioners of the Com- 
pany in a foreign jurisdiction” How they could possibly be referred 
to m these terms if their villages were still part of British India, 
I am altogether unable to comprehend. It is true no doubt that 
the family were still to consider themselves as pensioners of the 

Company, and as a side note 
Ibld ’ to the last paper* m this 

file points it “ the family should at the same time be given clearly 
to understand that their tenure depends upon the pleasure of the 
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British Government,” hut this meant no more than that the Bntish 
Government would only protect them against aggression by their 
new suzerain as long as they were of good behaviour. 


Then in 1837 we ha e a clear statement m a despatch from 

the Directors that the Jagir 
was included in the cession 
and that Rajun Khan’s 
family were entitled to British 
protection against “ Arbitrary 
measures of resumption ” by Scindia’s Government which makes 
it clear that at that time the jagir villages were considered to be 
part of Gwalior territory, and under Gwalior suzerainty 


Foreign Department Records • — 
Political Despatch fiom Court of Direc- 
tors, No 22, dated the 20th September 
1837. 


I also gather from the papers that the jagir villages have 
been consistently treated until at all events very recent times as 
part of Gwalior territory and under their jurisdiction. 


The only document which m any sense supports the opposite 
Foreign Department Records — view is Mr Trevelyan’s letter 
Political Consultations dated the 1st of the 1st May 1834 m answer 
May 1834, Ncs 33-35. to Mr. Cavendish. But I 

do not think that there is anything m this letter which is really 
inconsistent with the fact of full territorial cession subject to the 
insistence of the British Government that the rights of the jagirdar 
should be respected by Scindia as long as the British Government 
, *jbid chose to insist upon it So m 

paragraph 2 the letter* m ques- 
tion speaks of the exclusion of the villages from the valuation having 
been intended 11 to obviate any plea for their resumption by 
Scindia ”, but if they had not been included in the cession but left 
as part of British India it is obvious that there would have been no 
room for such plea and no precautions were necessary to anticipate 
it. If, however, the villages were included in the territorial cession, 
but it was intended nevertheless to insist on Scmdia respecting the 
rights which the British Government had conferred on the Jagudar, 
it was reasonable enough to charge Gwalior nothmg (so to speak) 
for this part of the ceded territory, so as to have an answer ready 
if that State made any attempt to resume the villages So too m 

paragraph 3 the letter speaks 
of the Jagir being “ under 
British protection,” a hopelessly inappropriate expression if what 
was really meant was that it was still part of British India and had 
now been ceded to Gwalior, and that therefore Scindia h»d no right 
over it at all. The position was no doubt a# anomalous one in that 
while the territory, and with it the ordinary rights of suzerainty 
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had been ceded to a Native State the British Government intended 
to see that the rights of the Jagirdar were properly respected by 
the new suzerain and this to my mind was the state of affairs with 
which the letter was intended to deal. The reference to a “ final 
transfer ” of the villages towards the end of the letter was perhaps 
hardly appropriate but at the same time it seems to imply that 
there had already been a qualified transfer, though according to 

the view which Mr. Bosanquet 
favours there had been no 
transfer of any sort, the jagir villages have been altogether excluded 
from the cession. 

Having regard to the above considerations if I am asked 
how far the documents support the contention that the J agir villages 
are British and not Gwalior territory, I would say unhesitatingly 
that m my opinion they do not support it at all, but on the contrary 
point to an exactly opposite conclusion. 
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No. 43. 

NECESSITY OF PREVIOUS SANCTION OF THE GOVERNOR- 
GENERAL TO THE MADRAS HINDU LIMITED OWNERS 
HILL. 


{27th October , 1916.) 


Having regard to tlie settled practice of this Department 

. — „ I think that we must hold 

A , January 1917, 3S os. 10 — 17. ,, , x j m, ‘ 

J that sanction is required This 

is the second case recently in which a local Government has decided 
The Bill has not actually been m- lor itself that sanction is not ne- 
troducetl, but leave to introduce has cessary and has allowed a Bill 
been given. to he introduced which we have 

G R. L[owndes]. afterwards had to tell them 
required sanction. I think that we ought to insist on all local 
Governments asking us, 'Before a motion for leave to introduce is 
allowed, to he put in their Council, whether sanction is necessary 
or not. We must maintain — 


(1) that this is a question for the Government of Indi a 

to decide, and 

(2) that the words “ take into consideration ” in section 
79 (3) of the Government of India Act include a motion 
for leave to introduce. 


This question has been dealt with at some length m the file 
referring to the alteration which we suggested in the Madras Re- 
gulations, and the question is of considerable importance 

It is much to be regretted in this particular case that the 
Bill was allowed to be introduced without referring the question 
of sanction to the Government of India, as it is by no means clear 
that sanction ought to be granted 

The Bill presents many difficulties of which the two that 
stand out most clearly are — 

(а) whether we ought to allow a Provincial Government to 
deal with any branch of the Law which is of Indian 
application except to meet purely local requirements, and 

(б) whether, in any case, we ought to sanction provmcial 
legislation to modify the general Hindu Law. 

As to (a), I agree with Secretary that this practice, of which 
we have had more than one other recent instance, is very undesir- 
able. The Hindu Law is no doubt subject to variation m different 
parts of India, but the differences are not really provincial, as 
there is no true lex loci among Hindus m India. It is often said 
loosely that the Madras Law is different for instance, to the Bengal 
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Law, but what is really meant is that communities belonging mainly 
to Madras have adopted customs whicl? differ from those of the 
Bengalees. But if a Bengali governed by the Dyabhaga settles 
in Madras, he will not thereby be subject to the so-called Madras 
law, but will still be presumptively governed by the Dyabhaga. 
He m effect carries his personal law with him and the Courts of his 
adopted province adjudge his rights qua Hindu by this and not 
by the system generally prevailing m the province where he may 
even be permanently domiciled. A Bill, however, of the natuie 
of that now before the Madras Council would prescribe m a par- 
ticular branch of Hindu Law conditions which will be binding on 
all Hindus resident in the province irrespective of their origin ai.d 
would govern all immoveable property, at all events, there situated, 
irrespective of the custom of the community to ulnch the cwnir 
belonged. The nature of a Hindu widow’s estate is practi- 
cally the same all over India, and if the Bill is a good one for Madias, 
it is pnma facte a good one for all India and should be considered 
if at all in the Imperial and not the Provincial Council. It will,, 
in my opinion, be a great mistake if we allow local variants of all 
India laws to any greater extent than is absolutely necessaiy to 
meet specific local conditions. If this is sound m princjple — and 
I believe it has already been recognised as so by the Government 


♦See this Department's Despatch 
No. 2 of 1911, dated the 11th May 1911. 
Unofficial No 206-304 of 1911 


of India,* it would seem to 
condemn the present Bill, 
as the evils which the Bill 
proposes to remedy are not 


in any sense peculiar to Madras but are experienced equally m that 


case of all Hindus all over India. 


With regard to (6), the question is whether the Bill docs 
involve a departure from the General Hindu Law. It is stated 
definitely in the Statement of Objects and Reasons that it does 
not, but it is pretty generally recognised in the preliminary com- 
ments which have been sent up with the bill that m fact it does, 
and this seems to be made clear at the outset by the application 
section (clause 2 } which is worded “ Notwithstanding any rule of 
Hindu Law to the contrary.” There can, I think, be no doubt also 
that section 3 the principal section of the Bill which would allow 
a widow to transfer immoveable property merely on the ground 
that the transfer would be beneficial to the estate, is to this extent 
an absolute innovation, and the principle which seems to be involved 
that only the immediate presumptive reversioner is concerned m 
Such a transaction is, to my mind, entirely opposed to the prevail- 
ing doctrine. The Bill is m fact, as one of the authorities consulted 
says,' really an attempt to codify a Lit of the Hindu Law, and if 
this is to be done at all, it should ba dene for all India, aid not lor 
MC42LD 
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Madras alone, and then only if there was a really general consensus 
of Hindu opinion in favow of the proposals. The last attempt of 
Madras in this direction was hardly encouraging Their Gams of 
Learning Bill was undoubtedly an earnest and courageous attempt 
to settle a difficult and important question of Hindu Law, and one 
that might well have commended itself to a progressive community, 
but no sooner was it passed in tbe local Council than a storm o£ 
ad verse Hindu comment was elicited, and the Governor was compell- 
ed to refuse his sanction. There seems to me to be every prospect of 
a similar result m the present case if the Bill were fortunate enough 
to get through the Council. There is a large body of very conser- 
vative Hindu opinion m the country which will not brook any 
innovation on their sacred Hindu law, and I feel very little doubt 
that it will sooner or later make itself heard m condemnation of 
such a Bill as this. In the recent case of the Ilon’ble Mr, Setalvad’s 
Bill m our own Council, its smooth passage was probably due to the 
distinctly adroit contention of the mover that it was only re-instat- 
ing the old Hindu law which had been set aside by an incompetent 
Privy Council. 

Even, however, if the Bill were shorn of its more clearly 
unorthodox innovations and remained merely as a proposal to* 
allow the immediate validation by the Courts of a proper aliena- 
tion by a widow, I think that the principle of the Bill is essentially 
unsound. The reversioner to take the estate on the widow’s death, 
is a person who cannot be ascertained at all until that event takes* 
place and is. frequently unborn at the date when the alienation is 
necessitated. To allow his interests to be represented on .the sanc- 
tion proceedings by the then “ presumptive ” reversioner is not 
only unfair to ham, butwilloftenbea direct inducement to defraud- 
ing him. A Hindu widow is of course frequently a very young 
woman entirely under the influence of her own relatives who have 
no interest in either the spiritual welfare of her husband, or in the 
person who will ultimately be responsible for his well-being m the 
next world — and it must be remembered that this is the basis of the 
descent of all immoveable property m the Hindu law, the right to 
the property and the obligation to perform the necessary ceremonies 
always going hand m hand. At the time of the husband’s death 
the presumptive reversioner is often another childless brother of 
the deceased who can hardly have the remotest chance of surviv- 
ing the widow or taking the property. An arrangement is then 
made between him and the widow’s male relatives for the sale of the 
property. A complaisant purchaser is procured, fictitious debts 
are set up, and the Court having only the e persons before it sanc- 
tions a sale. The simple result of it is that the widow or her relatives, 
the presumptive reversioner and the purchaser, share the proceeds 
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between them., The only possible check on such transactions, 
which ? re even now of every-day occurrence, is the knowledge that 
some unborn person may be able to attack them on the widow’s 
death. This makes it difficult to get a purchaser who will come 
in except upon being assured of the greater part of the swag and 
without him it is obvious that nothing can be done. No doubt, 
this reacts on the widow’s chances of selling in a genuine case of 
necessity, but this see ns to be almost inevitable, though in a really 
bona fide case it is generally possible to get all the expectant rever- 
sioners to join in the transfer and particulars of the “ necessity ” 
■can be plainly recited in the document. In such a case it is not, I 
beheve generally difficult to find a purchaser who will either buy 
or advance the required money or mortgage at a reasonable rate 
and such transactions, though frequently attacked after the widow’s 
death, are in nine cases out of ten upheld by the Courts, 

I regret to have felt constrained to note at such length 
upon an apparently trivial matter, but I cannot help feeling that 
real questions of principle are involved, and for the reasons I have 
stated above, I should he in favour of refusing sanction to the 
Bill though it embodies proposals which are at first sight decidedly 
attractive. 
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No. 44. 

JUDGMENT OF ME JUSTICE CHAUDHUEI, CALCUTTA 
HIGH COURT, IN THE MATTEE OE ARREST UNDER 
SECTION 54 OF THE CRIMINAL PROCEDURE CODE 
AND THE NECESSITY OF AMENDING THE SECTION 

(27th October 1916 ) 

I have discussed this question with Secretary and agree general- 

Home Department ProeeeAnga ^ mth note ' bu * tbe case 
Police A , Febiuary 1917, Nos 15-16. & curious one and not very 

(Legislative Department unofficial conclusive as to general prm- 
No 766 of 1916.) ciples. 

In the first place it appears from the newspaper report that the 
case was argued entirely upon section 54 (1), and that no reference 
was made to section 56 which, as Secretary points out, has a con- 
siderable bearmg upon the meaning of section 54. One would have 
thought that under section 54 it would have been sufficient to prove 
that m fact one or other of the conditions laid down in section 54 (1) 
“ first ” did exist in Karwar, but no attempt seems to have been 
made to do this, possibly because of section 56, though nothmg 
was said about this section. 

'In the next place I doubt if sufficient was made of the difference 
in wording between “ reasonable ” and “ credible,” but here again 
it may have been that the Pohce Commissioner’s affidavit did not 
state definitely that he considered the information he had received 
to be “ credible.” I gather that this must have been so from the 
last half paragraph of the judgment. It seems that he might well 
have said under the circumstances that he considered the letter 
which he had received from the Deputy Superintendent of Police 
countersigned by the Magistrate, to be credible and that he acted 
upon it. If he had sworn to this, it would have been at least 
more ddficilt for the Judge to have held the arrest to 
be unlawful But the report does not set out the contents 
of the letter, and without knowing what was m it I cannot say 
whether this suggestion is sound. I do not, however, regard the 
judgment as conclusive that a Pohce officer in the position of the 
Commissioner of Pohce may not act upon information which 
he considers to be credible solely because of the credibihty of his 
information and I doubt if Chaudhuri J. meant to lay this down 
as a matter .of law. It might, however, be as well to let us see the 
papers again when fuller information is available In this case 
it would be desirable to get a copy of the Deputy Superintendent of 
Police’s letter and of the Commissioner’s affidavit. 

It is certainly curious that the question as to the meaning of 
words “ credible information ” has never come up for discussion be- 
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lore seeing that the practice impugned is a general one. I have 
no doubt that it is necessary that a Police officer should have power 
to arrest on telegraphic instructions, and that he should be entitled 
ro rely solely on the authority of the officer from whom these instruc- 
tions emanate, and as a doubt has been raised on the point it may 
be as well to clear it up m the Amending Bill now under considera- 
tion m which I am proposing to add at the end of section 54 (i) first 
the following words . — 

“ or for whose arrest a requisition has been received from a Police officer 
who might lawfully have made the arrest himself.” 

It is noticeable that in the corresponding provisions as to searches 
a very similar provision to this finds a place in section 166 of the 
Code. 

I should add that in the particular case which has given rise to 
t his discussion there would appear to have been no reason why the 
Magistrate at Karwar should not have issued a warrant. 
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No. 45. 

ACQUISITION OF A NEW SURNAME BY ADVERTISEMENT. 

(30ih October , 1916,) 

Probably tbe strict legal conception is that a surname is acquired 
/T . . t-, , * „ « by inheritance and that a new 

No. 769 of 1916 .) surname can only be acquired-by 

grant from tbe Crown, by act 
of Parliament, or by common repute. A Deed Poll or advertise- 
ment are only a first step towards tbe acquisition by repute 
and have m themselves no legal validity, but are rega ded as 
important from tbe point of view of estabhshing tbe identity of 
tbe person. I always understood that tbe Crown refused to 
recognize a change of name except by its own license or by act of 
Parliament (which necessarily carried tbe Crown assent) but tbe 
Government of India seems to have already in some cases 
recognized a mere change by Deed Poll or advertisement, and 
there seems to be no reason to adopt tbe stricter view out here. 

Tbe present case is one of a guardian (whether legally appointed 
or not we do not know) laying a foundation for “ repute ” m tbe 
case of a minor, and I have considerable doubts as to whether 
this is withm the scope of his authority unless at all events it is 
clearly for the benefit of the minor. The boy in question however 
is a cadet and therefore presumably of the years of discretion and 
if he desires the change to be made I see no harm in acceding 
to the request, but I think it should be done rather on the authority 
of the minor than that of the guardian. Personally I can see no 
reason why the advertisement in this case should not have been 
published by the minor. 
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No. 46. 
(I— II.) 


DEALING WITH OBJECTIONABLE UNIVERSITY DIPLOMAS 
UNDER SECTION 19 OF THE SEA CUSTOMS ACT, 1878. 


{3rd November, 1916.) 


I agree too, but I think that it should be borne in nund that the 

“ emergency ” which has been 
declared and which alone justi- 
fies the interception and 


Home Department Proceedings 
Medical Deposit, June 1918, No 12. 

(Legislative Department unofficial 
No. 777 of 1916 ) 

(Confidential File No. 535 ) 


detention of postal articles was 
clearly the existence of a state 
of war, and that any detention of postal aiticles teyondthe 
per.od absolutely neeessaiy to allow of a clear censorship is 
contrary at least to the spirit of ti e section. However objection- 
able these diplomas may be they clearly have nothing to do with 
the existing emergency. I don't know whether there is any rule 
in existence under section 18 («) which would justify the return of 
these diplomas to the senders but it might, I think, Le possible 
to deal with them under this section. 


n. 


(22r,d March 1917.) 

Section 19 of the Sea Customs Act has been resorted to for such 
a variety of purposes evidently having nothing to do with Customs, 
that the present proposal m y well pass. At the some time I do 
think that it is not altogether clear that a University diploma, 
however evil, comes within the expression goods as i sed m 
a Customs Act. The Policy of the Post Office Act seems to be 
clear, that though you may prohibit the transmission by post of any 
articles [section 21 (2) (a)] you may only open and search the \ery 
limited class of postal articles enumerated m section 23 (2), tie 
powers as to other postal articles bemg only to open and examine 
m the presence of the addressee [section ic4). To so use section 19 
of the Sea Customs Act and section 25 of the Post Office Act as to 
practically get rid of the distinctiqn above referred to, is certainly 
pressing the application of section 19 of the Sea Customs Act to the 
farthest limit, though I am not prepared to say that it would be 
illegal. 
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"What really seems to be wanted is a further amendment of 
section 21 of the Post Office Act. The Act of 1912 gave power 
to prohibit the transmission by post of any articles but gave no 
power to search for them, and it is really this lacuna that seems to 
want to be supplied. 

With reference to section 18 (c) of the Post Office Act, it may not 
be desirable to apply this sub-section to articles posted outside 
India, but there seems to me to be nothing in the section itself to. 
restrict its application. 
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No. 47. 

JURISDICTION OF BRITISH COURTS OYER CARGO OF A 
FOREIGN STATE TEMPORARILY LANDED IN BRITISH 
TERRITORY. 

(llih November, 1916.) 

(Legislative Department unofflejal * h ® ra discussed this case 
No 816 of 1916, includes also 832) ™i secretary and agree gen- 
erally with his conclusions. 

There is, I think, good authority for the proposition that the 
public property of a foreign State, though m British territory, 
is not subject to our municipal Law, and I think that this doctrine 
would be applicable just as much to cargo temporarily landed from 
a ship which is the property of the foreign State, as to cargo on 
board such ship, provided that it is being used for national and not 
merely for trading purposes. 

I also think that our courts would not have jurisdiction to 
enquire into the title of the foreign State, provided that the property 
was formally claimed by it as its own. It would, in my opinion, 
be no concern of our courts to enquire whether the cargo had been 
properly condemned by a prize Court or not. 

Under these eircumstanoes, if ships which have been seized 
by the Portuguese Government from an enemy Power, are brought 
into Bombay for necessary repairs, and the cargo -which was seized 
on them is landed in Bombay for the convenience of such repairs 
only, the Bombay Courts would m my opinion, have no power to 
order the detention or disposal of such cargo if certified to be 
the property of the Portuguese Government 

We, cannot, -of course, guarantee that the courts will not 
interfere; we can only say that m our opinion they ought not to do 
so, and I think that we might fairly promise that if they do mterfere 
we will legislate. If the proposed action is taken at once, we ought 
to he m a position before the end of our next session in Delhi to know 
af legislation will be required or not, I do not think that it w ould be 
■a case for an Ordinance. 

MC42LD o 
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No. 48. 

PERSIAN GOVERNMENT’S CLAIM FOR A REFUND OF TEE 
BTJSHIRE CUSTOMS AND POSTAL RECEIPTS COLLECT- 
ED DURING THE BRITISH OCCUPATION OF THE 
PORT. 


(22nd November, 1916.) 


The question put to us by the Foreign and Political Department 
, -r, , . . _ . , is not strictly a legal one and is- 

(Foreign and Political Department ; , D . . , , 

Diary No. 1018-W. of 1916.) covered by mternational 

law. Occupation of territory 
of another state except as an act of war, or for the enforcement of 
some term in a treaty of peace, is hardly known to jurisprudence. 
It is essentially an assertion by a stronger power of its strength- 
if the weaker Power is unable to resist and no other power takes- 
the matter up, it would seem to be for the occupying Power to- 
dictate its own terms. 


The reference to Article 48 of the Hague Convention, which 
deals with the occupation by a belligerent of enemy territory, 
is no doubt analogous m many respects, but it naturally says nothing 
about the disposal of surplus revenues, which like other property 
of an enemy state would clearly be at the absolute disposal of the 
occupying Power. So far, then, as we are asked to say what are 
the legal rights of the Persian Government to the surplus revenues 
collected m Bushire, neither Article 48 of the Ccn\ ention nor the 
precepts of international law are of any assistance. 

The question to my mind is clearly one of general equity and 
political expediency, and we should do what seems to us to be 
just and politic. We have taken the law into our own hands, 
and as the stronger Power it is for us to decide what will we do. If 
we had been at war with Persia we should no doubt have exacted 
an indemnity from her to cover at all events some part of the cost 
of our operations and the injury caused to our own subjects and 
dependants, and this we should be equally entitled to do as the price 
of our withdrawal from an occupation which was not an occupation 
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of ‘ enemy territory ” only because Persia was either unable or 
unwilling to resist. The position was in effect a state of war : 

“ Si nxa est cum tu pulsas ego vapulo tantum ”, So far as 
we hold m our own hands surplus revenues collected m Bushire, 
we are obviously entitled to hold them as against any claim we may 
have to an indemnity, and it seems to me to be purely a matter 
of grace how much we should exact on this account from the 
Persian Government, and how we should apply the monies that 
we hold. 

I have suggested some alterations in the draft telegram in blue 
pencil. 
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No. 49. 

MADRAS CHILDREN BILL. 

(25th November 1916 ) 

With regard to the particular proposal before the Government 

„ t- , , -r. x of India I need not note at 

Home Department Piocoeamgs , ,, . . -. . 

.fails, June 1917, Nos 19-20. ^gth as it has been full}- 

(Leg.skt.v8 I apartment uBoffieml , deal * ^ 1 a § ree that l{ 

No. 798 of 1916). legislation is necessary it 

should be all-India legislation, 
and not local, and I think that we must tell Madras so and refuse 
sanction to the introduction of their Bill 

With regard to the larger question of an imperial Act, I am also 
satisfied that we ought to take the matter up and that local Govern- 
ments should be addressed on the subject. 

As to what form this should eventually take it may be premature 
to say much, except that it will probably be better if possible to 
improve existing Acts rather than to legislate de novo. 

Probably the most controversial subject would be that of the 
girls. From the figures given By the Madras letter, it appears 
that in the years referred to very many fewer girls were brought 
Before the courts than boys. Their letter does not state specifically 
whether the figures given relate to Madras only or to all-India, 
but assuming that they relate to the Madras Presidency only, then 
m 1913 only about 1 in 60,000 and m 1914 only about 1 in 80,000* 
of the population were brought before the courts In the case of 
convictions no separate figures are given for girls. The figures, 
however, are not very serious in any case 

It appears to me that at least two of the effective proposals of 
the Madras Government might be easily earned out by amendments 
of the Criminal Procedure Code, viz., to make parents, or actual 
custodians, liable to pay the fines imposed on youthful offenders 
and to provide for special childrens’ courts. 

The Reformatory Schools Act of 1897, might well be improved 
so as to provide for industrial, as well as strictly reformatory schools 
and, if it were thought necessary, to provide separate schools of each 
sort for girls. “ Certified Schools tf could also equally well be 
provided for under this Act. These schools ought to be sufficient, 
to deal with the ordinary cases where an offence has been committed, 
and if they were used more freely, cases of imprisonment of young 
pei sons would be infrequent. If childrens’ courts were established 
they probably would be so used. 
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Then m addition to the existing reformatory schools, I gather 
that there are certain Borstal institutions to which juveniles can 
be sent if their cases are dealt with under section 401 of the Criminal 
Procedure Code. It is suggested at page 2 of the notes that these 
cannot be used m tile case of short term prisoners But I do not 
quite understand this objection, as under section 401 a sentence 
can be suspended or remitted upon any conditions Government 
may choose to impose, and the period of detention m the institution 
need bear no relation to the period of imprisonment I note, 
however, that under the section as it stands, the conditions have 
to be accepted by the person sentenced, and this might cause some 
difficulty m the case of juveniles It might, however, be possible 
by an addition to the section to provide that, in the case of persons 
under 16, such conditions might be imposed as Government considers 
to be for the benefit of the person concerned, and that they should 
be deemed to have been accepted by him. I don’t know what the 
existing practice is but it would seem to be desirable that in 
such cases the sentence should only be suspended at first, though 
it might eventually be remitted after discharge from the institu- 
tion 

There remains the question of “ rescue ” cases, but the only 
real difficulty with regard to them is one of policy. If it is decided 
to deal also with this aspect of the Madras proposals, there is no 
reason why these cases should not also be dealt with under the 
amended Reformatory Schools Act by a special section on much 
the same lines as the existing Section 8. 

Whether it would be necessary or not, in addition to legislation 
of this character, to enact specifically that no juvenile under a 
particular age should even be sentenced to imprisonment, might 
require consideration, but the Madras proposals seem to recognize 
that there might be exceptional cases m which imprisonment would 
be desirable. However, if every case m which a sentence of imprison- 
ment , was inflicted or would have to be enforced were reported 
at once (and this could easily be arranged for if the system of child- 
rens’ courts were adopted) Government could probably deal effectual- 
ly with such cases under section 401 (see paragraph 7 above). 
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No. 50. 

THE CENTRAL INDIA EXCISE LAW 1916. 


(30th November 1916 ) 


I quite agree that the provisions of clause 16 will not do There 

is nothing to suggest even 
(Legislative Department unofficial ttat tile collective possession 

No 828 of 1916.) , ■. i r ,r 

' is to be in one place, though 

this was probably intended But as the clause stands it seems 

at least possible that every man m the Indore Residency Bazars 

who possessed half a tola of smoking opium would be liable to a 

years’ imprisonment provided you could find two other men m 

Mhow or Nimach who had more than half a tola between them 1 

I quite admit that this is not the real objection to the clause but 

it illustrates the danger of talking about f ‘ collective ’ ’ possession. 


But even if the collective possession could be confined to one 
time and place — and there would be great difficulty m defining 
“ place ” for such a purpose — it is to my mind an impossible 
principle that the innocent act of one man should be capable of 
being automatically converted mto an offence punishable with a 
year’s imprisonment by the equally innocent act of another or of 
two other men. If I am sittmg m my own room innocently smoking 
my half tola of opium, and my friend comes m and joms me and does 
the same, so far we are both law-abiding citizens domg only what 
the law specifically allow us to do. But if some third party, whom 
I have no desire at all to see, comes mto the room and has twenty 
grains of the smoking mixture m his pocket, of which neither I nor 
my friend have any knowledge at all, we suddenly become criminals 
and may have to spend a year in jail. The position only seems to 
me to require stating to point its own refutation as a suggested 
principle of penal legislation. 

The question of jomt possession if it were proposed to sub- 
stitute “ jointly ” m the clause for “ collectively ”, would no doubt 
be a difficult one. If A and B jointly possess even § tola of opium 
each would, I think, be liable under the first part of clause 16 ( 1 ). 
Eor m the case of joint possession each is, I think; legally in posses- 
sion of the whole, and if I am right in this it would be a mistake- 
to specifically penahze joint possession of quantities exceeding one 
tola. “ Possession ” is no doubt a difficult word to define, but 
the essence of it, I think, is physical dominion and intention to- 
appropriate. 

I notice that in clause 31 ( 1 ) " liable to ” should be “ punishable* 
with 
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No. 51. 


EXTRADITION TREATIES WITH NATIVE STATES AND 
PROSECUTION AND CONVICTION OF EXTRADITED 
PERSONS FOR SEPARATE OFFENCES. 


(12ih December . 1916 ) 


(Legislative Department unofficial, 
No. 607 of 1916 ) 


In the ease of an extradited 
person two quite distinct ques- 
tions may arise, namely : — 


(I) Can he be prosecuted for an offence entirely different 
{% e , based upon a different set of facts) from that for 
which he was extradited ? and 


(II) If prosecuted for the offence for which he was extradited 
(i e , upon the same set of facts) can he be convicted of 
a different offence 1 


(I) can clearly be controlled by the executive. (II) equally 
clearly cannot under our existing law, m the case of persons extra- 
dited from Native States (II) is of importance where we have 
agreed with a Native State that only certain offences shall be 
extraditable, as m the case of our conventions with (for instance) 
the Rajputana States and with Nepal. For if tried for the extra- 
dition offence, the court would undoubtedly have power at that 
trial under the Criminal Procedure Code to convict him on the 
same facts of a minor offence which m ght not be extraditable under 
the convention. This could only be prevented by an amendment 
of the Code, and I doubt if the Foreign and Political Department 
are prepared to recommend this The executive, however, would 
still be able to give general effect to their agreement with the 
extraditing state by a remission of the sentence under section 401, 
or m a very special case by recommendmg His Excellency to grant 
pardon. In the case of Baroda, however, with which the Bombay 
reference is primarily concerned, no question would arise under (II) 
as there is no limitation of the extraditable offences. 


Paragraph 6 of the Bombay* letter of 17th December 1915 

deals only with question (I) 
*1. A , July 1916, Nos. 34—36 They say “ The Government of 

Bombay would advise that it should be clearly laid down that 
a person extradited cannot be tried for an offence (committed 
prior to extradition) which is not disclosed by the facts embodied 
in the finmti fade case by which the extradition was secured.” 
Paragraph 2 of the Government of India’s reply to this letter, 
dated 1st June 1916 also deals only with this question and not with 
question (II) The word's “ cannot be tried by a British court ” 
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(slip B s page 5, last line) are no doubt inexact, and should be read 
as “ cannot be prosecuted before a British Court ” 

It is probably Tecognized that the whole position as* regards 
extradition treaties with Native States is anomalous. The policy 
of both Home and Indian legislation till recently has been to treat 
subjects of Native States as foreigners and aliens , see the Foreign 
Jurisdiction Order m Council 1902, and the British Nationality and 
Status ot Aliens Act, 1914 If this was the real position, it would 
no doubt be correct to have “ extradition ” arrangements with 
them. But the modern idea is to treat them as individually 
integral parts of the empire, and on this view an arrangement on 
the lmes of the Fugitive Offenders Act, 1881, would be the appro- 
priate policy It is because we have unfortunately adopted the 
extradition line, and at the same time are not willing to concede 
all that extradition implies, that these difficulties are so constantly 
ansing It will no doubt be very hard to get out of this rut, as 
Native States are keenly jealous of anything that appears to touch 
■their shadowy but- much prized “ independence ” , but if m time 
they can be welded together as a definite entity m the Empire, 
they may be induced to exchange the present unsatisfactory 
extradition for the procedure which has been applied to the colonial 
possessions. 
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No. 52. 

RAISING OR THE STATUS OF TIE JUDICIAL COMMIS- 
SIONER'S COURT IN THE CENTRAL PROVINCES. 

(22nd Di amber, 1916 ) 

I Lave no hesitation m agreeing with my Hon’ble Colleague Sir 

TT _ J x _ Reginald Craddock. I consider 

i3£*X& “* BS t»at every thug pernte to the 

(Legislative Department unolKe.a] ^irablllty of rutting the state a 
No 899 of 1916). of the existing Judicial Com- 

missioner’s Ccuit in the Central 
Provinces The Province is a large and prosperous cne , its popu- 
lation seems to be about 14 million. Of the other provinceshaving 
only Judicial Commissioners, Sind, and the North-West Frontitr 
Provmce are both probably under 4 million, though Oudh is about 
13 million, Burma, on the other hand, which has a Chief Court, is 
about 12 million, and the Punjab, which is now to be a High Court, 
is 19 million, roughly the same population as that of Bombay. 
Commercially and industrially, the Central Provinces has progressed 
enormously m recent years, and it certainly cannot be classed at the 
present time as in any sense one of the backward provinces. The 
volume and complexity of the court work has increased steadily 
and now necessitates the services of four Additional Judicial 
Commissioners, and a regular judicial service has been established 
in the provmc . 

It seems obvious to me, therefore, that the elementary stage 
of evolution is clearly past, and the next and natural step m develop- 
ment is overdue. It is absurd that the courts of such a pro ince 
should not be entrusted with jurisdiction over Euiopean British 
subjects, and it is, to my mind, altogether derogatory of its status> 
that this should have to be divided between the Bombay and. 
Allahabad High Courts. 

The elevation of the Judicial Commissioner’s to a Chief Court 
would, if carried out on the ordinary conditions, in itself assist 
in making the judicial service of the province more attractive and. 
therefore more efficient, and would only be a reasonable concession 
to legitimate ambitions. It . ould also tend m some degree to the 
greater independence of the coort, which is a matter of no little 
political importance in these days. 

Many of the administrative changes which are a dmi ttedly 
desirable could no doubt be effected by legislation without ran mg 
the status of the court, but to do this would, I think, be a mistal e 
as the time has, in my opinion, clearly come for the greater con- 
stitutional change. 

MC42LD 
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I am also entirely against the change of status without the 
corresponding increase of emoluments. If the additional cost 
is a real objection, I would leave matters as they are until the 
further expenditure can be afforded. To set up a Chief Court, 
the Judges of which were not to be given the pay accepted as proper 
for other Chief Courts, would be a distinct slur upon them, and so 
far from satisfying the natural ambitions of the service, it would 
only accentuate any feelings of discontent that may now exist. It 
certainly would not render judicial service m the province more 
attractive or make for increased efficiency. I do not think, however, 
that the increased cost of the change ought to be m any way decisive, 
as it seems clear that the rising court fee revenue of the province 
can well stand the extra charges involved. 
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No. 53. 


(I— II) 

QUESTION WHETHER LAND REVENUE IS RENT OR TAX 
AND THE NECESSITY OF PREVIOUS SANCTI N OF 
THE GOVERNOR GENERAL TO THE CENTRAL PRO* 
VINCES LAND REVENUE BILL. 

X 


( 20th January , 19171) 

This case raises a very big question and one in which. I should 
, _ „ . , have expected that the Rev- 

Ko"Trfm7.f° P “ ° enue Department would have 

v a good deal to say. It has 

always been a debatable question whether land revenue as imposed 
under the British rule is a tax or a rent, the fundamental question 
generally being whether, in theory at all events, the Crown is to be 
regarded as the original owner of all land in India or whether the 
ownership is and has always been in the individual subject to the 
payment of a tax to the State. The modern tendency is probably 
to revert to the idea of State ownership, and it may possibly be 
of importance some day to be able to assert this principle There 
must be much Indian literature on the subject which should be 
within the cognisance of the Revenue and Agriculture Department, 
but with which I am not acquainted, and it may be that some 
definite policy has been laid down on the point in the past. For 
instance, I find that Sir John Strachey in the course of his Financial 
Statement for 1877-78, which introduced the Northern India License 
Bill (one of the precursors of the present Income-Tax Act), stated 
as follows : — 


“There is no greater, though no commoner, mistake than to supro.e 
that, because the land in India yicMs two-fifths of the entire Revenues of the 
State, the part of the community that derives its support from agriculture 
contributes an unfauly large proportion of the public burdens. The ordinary 
misconceptions on this point arise from foigetfulness of the fact that the 
greater part of ou r land revenue is not taxation, but rent paid to the State aa 
proprietor of the land ...” 

and this pronouncement does not seem to have been questioned 
By any one. 

It is obviously impossible to treat such a subject exhaus- 
tively in a departmental note, nor have I the materials for doing 
so* but my own view has always been that land revenue is for the 
most part essentially a tax, and in my opinion any proposals for 
legislation in a local Council which would afieet it are within the 
purview of section 79(5) (u) of the Government of India Act, 19 IS. 
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If the general intention of the section is considered, land revenue 
would seem to be almost necessarily within its purview It is, 
I presume, by far the most important source of the State’s income, 
and it seems inconceivable that it should have been intended that 
a local Government should be allowed, without sanction, to legis^te 
to affect it, though it could not do so m the case of any of the less 
important sources of revenue. No doubt, under existing arrange- 
ments a large proportion of the land revenue goes into the provincial 
Government’s purse, but this can hardly a Sect the question, and the 
words of the section are taken from the Councils Act of 1861, which 
was m force before provincial contracts were first introduced 


Historically there seems to me to be little doubt that the origin 
of our xistmg land revenue system was, speaking generally, not the 
relation of landlord and tenant, but of State and subject, and that 
it represented share m the produce of land which was taken bjr the 
State for State purposes, which seems to me to make it essentially 
a tax. The old Hindu tax, from Manu onwards, recognise clearly 
the right of the King to a share, varying from l-12th to a fourth 
in the produce of the land, the right to exact as much as a fourth 
being apparently limited to times of war, invasion or great public 
adversity, which emphasizes the object of the exaction When the 
Muhammadans came, they also exacted tribute from the land known 
as ‘ KJnraj ’ (Cf ,‘ Lakhiraj ’ holdings, i e , revenue-free), which was 
limited to a half of the actual product, though it is usually said that 
Akbar reduced this limit in India to a third. The East India Com- 


pany, when* it came m, professed to base its claim to land revenue 
on the ancient custom (see the preamble to Regulation XIX of 1793, 
referred to by Deputy Secretary, and also Regulation XXXVII 
of the same year), and the existing system is of course only a con- 
tinuation of the Company’s practice (see paragraph 5 of Lord 


A , February 1902, Xos. 23-24 F -30 


Curzon’s Land Revenue Reso- 
lution of 16th January, 1902 ) 


There are, I believe, various records of the last century dealing 
with the question, e g , Mountstuart Elphmstone’s Report of 25th 

October 1819 H Revenue Selec- 


*1 have not been able to get any of 
these but extiacts fiom them will be 
found m the Ivanara Land ease Bom. 
H C. ft Appendix page 1, which is the 
locus classicus on the subject. 


tions, Volume 4), a Minute of 
Sir Thomas Munro of 1822, 
Sir Archibald Galloway’s work 
on the Land and Constitution 


of India (1825*) etc., which 
refer specifically to land revenue as lard tax, and it is frequently 
spoken of under this denomination evt n m more modern disquisi- 
tions, see for instance paragraph 1 of the Bombay Memorandum 
printed m Chapter VII of lt Land Rei enue Policy ” (1902) The 
common term £ Jama ’ is also explained m Wilson’s Glossary as 
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* the total amount of rent or revenue .. including . ...land 
tax ” , and the first meaning given by the same authority to the 
Muhammadan term ‘ Khiraj ’ is also ‘ tax *. 

The fact that all mcome from land which pays land revenue is 
specifically exempted from income-tax under Act II of 1886 also 
supports this theory that land revenue is at least in part a tax, at 
all events as including the fair share of the land’s contribution to 
the expenses of {government. 

On the whole, therefore, there seems to be quite enough to 
support the argument that land-revenue is a tax within the meaning 
of section 79 (5) (a) of the Government of India Act, and there can, 
I think, be no doubt that it is “ imposed by the authority of the 
Governor General m Council None of the local Acts purport 
to impose the tax, but only to provide for its particular assessment 
and collection, the liability to it being either merely recited or 
assumed 

For the above reasons I am of opinion that the proposed amend- 
ments to the Central Provinces Land Revenue Bill can be ruled out 
as requiring the previous sanction of the Governor General, but 
at the same time I thmk t’ at the Revenue and Agriculture Depart- 
ment should consider whether they wish to commit themselves 
definitely to the view that land revenue is a tax, with all the cense- 
quences that this may entail. 


II. 

{6th June , 1917.) 

I think that this question is one of such importance that any 
researches Revenue and Agriculture Department can make which 
will throw light on it are well worth making , probably they will 
refer to the Kanara case which I cited in my previous note. 

It is quite possible that the irue theory is that land revenue is 
a combmation of rent and tax as being in theory the largest share of 
the production that the occupier or cultivator can afford to pay to 
the State. A rack-rent m the sense of the highest competitive rent 
•which the landlord can charge, would of course be fixed with 
reference to the general scale of taxation, but if the State fou d it 
necessary to impose further taxation, the tenant could not demand 
exemption on the ground that his rent was too high to admit of his 
paying the additional tax. Here in India, however, even under the 
stress of war conditions, it is considered impossible to put any 
war tax whatever upon the land, on the ground apparently that it 
would be regarded as a breach of faith. 
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Assuming that the true theory is that land revenue is made up 
of rent and tax, the difficulty no doubt arises to a great extent from 
the fact that the State is the recipient of both, and that it is jointly 
assessed. In principle the two should be separated, the rent being 
what the occupier could fairly afford to pay for the chance of being 
able to make a profit out of the land, and the tax being such 
a proportion of the profit actually made as the State required for 
the public necessity. It is therefore this joint theory of rent and 
tax which is the difficulty India’s resources are so largely agricul- 
tural that it seems almost absurd that when war taxation is 
necessary agriculture should wholly escape. It is to a certain 
extent true that the present war only affects India indirectly, but 
the next emergency may be one in which India is a principal and the 
same difficulties will crop up in a more acute form. 

It does seem to me that we must get away from the idea that 
extra taxation on land for general State purposes is taboo, and it 
would be at least helpful in this direction if it were possible to arrive 
at the conclusion that land revenue is m reality rent. I fear, how- 
ever, that the opposite conclusion is more likely to emerge from any 
exammation cf the older records. 

With reference to the Hon’ble Mr. Mant’s suggestion at the 
end of paragraph 2 of his note of 14th February 1917 (page 4) 
I doubt if the question can be considered purely one of law. It is 
rather a question of mixed law and fact, and it is certainly material 
to ascertain how experts have regarded it from time to time. It 
must, however, I think, be remembered that such an expression 
as “ land tax ” may have been used loosely in any discussion to 
which the question of tax and rent was not material. 

MC42LD 
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No. 54, 

(I -II.) 

APPEAL AGAINST CONVICTION OF PARSHOTAM RAI 
ZALA OF JUNAGADH STATE. 


I. 


( 13th March , 1917.) 


I regret the delay in dealing with these papers, but in the first 

place it has been a very busy 
time with me, and in the second 
place, finding myself, as I do, 
entirely opposed to the action 
of the Bombay officers concerned, I was anxious to go into the 
matter very iully before venturing to express my opinion. 


Foreign and Political Department 
Notes regarding Parshotam Rai Zala’s 
case. 


I think I should state at the outset that I had the opportunity 
of discussing the case at length with Mr. Laurence Robertson, the 
Secretary to the Bombay Government, and one of the officers 
personally concerned in the decision under appeal, when he was in 
Delhi recently, and that Sir P. D. Pattani has also spoken to me 
about the matter as it was one which he had had to deal with when 
he was a member of the Bombay Executive Council and in which 
he took considerable interest. I should add that I myself, when I 
was at the Bar advised, along with practically all the leading counsel 
m India, on the purely legal aspect of the proceedings in 1906, and 
I quite recognize that this fact may have unconsciously biassed 
my present judgment. P have, however, so far as I know, never 
even seen the petitioner, and had nothing but a purely professional 
interest in the case. Mr. Laurence Robertson was a very strenuous 
advocate of his own cause and I put all my own difficulties to him 
very fully, so that I am satisfied that I have heard all that there is 
to be said on the matter against the petitioner’s appeal. 

It will, I think, be desirable that I should set out as concisely 
as I can the salient facts of the case, as they are not altogether easy 
to collect from the papers. 


Prior to 1903 the State of Junagadh was to all intents and 
purposes ruled by the Wazir, a more or less illiterate Mahomedan 
of great position and influence, the Nawab being undoubtedly 
a mere figure head with no real power or influence at all. Under 
the Wazir was the Naib-Diwan, Parshotam Rai Zala, who is the 
petitioner in this case. ' He was a Hindu whose forefathers had 
been in the State’s service for several generations, and he was 
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probably to a great extent the Wazir’s jackal. In 1903 he appears 
to have fallen into disfavour and retired from the State service, and 
m 1904 certain mam property which had been granted to him, nomi- 
nally of course by the Nawab, but m reality no doubt" by the Wazir, 
was confiscated summarily With this act I have no concern. It 
may have been just, or it may have been unjust, but the hand that 
gave took away again, and this is m the ordinary course of events 
in a Native State It is only with what happened later that I 
propose to deal m this case. 

In July 1906 Mr Muza Abbas Ali Baig, a statutory civilian of 
the British service, who had had a somewhat varied previous career, 
was lent to the Junagadh State as Diwan, and it is, I think, 
important to remember that he went there as a British 
official lent to the State. He was of course like the Nawab 
and the Wazir a Mahomedan, and it is clear that from the 
outset he determined finally to eradicate the influence of the 
ex-Naib-Diwan Zala. Beading between the lines of later events it 
seems fairly clear that he made a defensive alliance with the Wazir,, 
which he worked for his own purposes. His reign m Junagadh 
was notorious as I think the Bombay Political Department must 
know, though his subsequent career has, of course been a disting- 
uished one, but when he left for England shortly before the Nawab’s 
death, the very general impression was that he would shortly return 
to Junagadh where his influence was very great It was probably 
only after the Nawab’s death that the part he had played m the State 
became generally known, and I cannot avoid the suspicion that. 
Zala has been sacrificed largely, though no doubt sub-consciously, 
to aviod the exposure of Mr. Baig. The gross injustice that has, m 
my deliberate opinion, been done to him is to be traced directly to 
Mr. Baig who almost certainly knew at the time the real facts of 
the case (see paragraph 7 below) His influence in Junagadh is still a 
very powerful one, and when the young Nawab gets his full powers, 
it is more than likely that Mr Baig will agam aspire to be the Chief 
Adviser of the State, an event which I for one should greatly deplore. 

To continue my narration of the facts —Within a few weeks 
of taking over the reins Mr Baig decided to prosecute Zala for pecula- 
tion of State funds 14 years before. That there was nothing 
very definite against him in more recent times is clear from the 
selection of so stale a charge, nor have the intimate enquiries which 
have been gomg on for the last 6 years, apparently, disclosed any • 
thing which would have justified his prosecution for any other offence. 
A special commission on the lines of Act XXXVII of 1850 (with one 
important variation, which will be noticed directly) was constituted 
or the trial, and Zala who was then living m British territory was 
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notified to appear before it m person This for obvious reasons he 
declined to do unless his personal freedom was guaranteed, and his 
request to be allowed to appear by counsel was refused . Under 
section 11 of the British Act referred to above, the person accused 
is allowed “ to appear to answer the charge either personally or by 
counsel,” but this important safeguard was deliberately omitted 
from the corresponding clause 8 of the order appointing the com- 
mission. Formal charges were framed against him by the com- 
missioners of having misappropriated the sum of Us. 1,53,000 of 
State moneys in 1892, and a ■written representation which he had 
already made to Mr. Baig was taken to be his defence. In it he 
said that this sum had been remitted by the Wazir through him to 
Bombay by means of hundies or native bills of exchange . that with 
it 153 currency notes of Rs. 1,000 each had been purchased , and 
that these notes had been sent back to Junagadh and made over to 
the Wazir ; and this has been the petitioner’s consistent account of 
the transaction from first to last. The commission after taking 
evidence came to the conclusion that the money was sent to Bombay 
by Zala “ merely in order to throw dust in the Wazir Sahab’s 
eyes ” : that it “ was secretly brought back to Junagadh m the 
convenient shape of currency notes, and misappropriated by the 
accused ” and that “ it was certainly never returned or accounted 
for to the Wazir.” The commissioners accordingly convicted 
Zala of misappropriation of the sum of Rb. 1,53,0C0 and reported 
accordingly. On the 21st October 1906 an order was issued i nder 
the signature of Mr. Baig purporting to be a Firman of the Nawab, 
accepting the finding of the commission, stating explicitly that it 
had been established that the money had never been returned to 
the Wazir, and m effect fining Zala Rs. 1,53,000 -j-Rs 25,000 
{— Rs. 1,78,000 m all), and this sum was subsequently realised by 
the confiscation of all his remaining property in Junagadh, which 
he claims was worth considerably more. 

It is material here to mention that the commissioners took the 
evidence of the Wazir by interrogatories in the course of his answeis 
to which the Wazir specifically denied that the Rs. 1,53,000 was his 
money at all, and denied that it was returned to him in any shape. 
Commenting upon his deposition (which has now been proved to 
be false) Mr. Rendall says page 7 of his letter of 20th October 
1916) “ It is an open secret, as the files show that the State ” 
(».«., Mr. Baig) “ did not wish to call the Wazir Bahauddin as a 
witness because they really knew or at any rate suspected strongly, 
what his share m the transaction was.” It is also somewhat remark- 
able to find from the record of the commission s proceed ngs that 
the interrogatories for the Wazir’s examination were sent by the 
c ommission to Mir. Baig, to be administered, and that the answers, 
MC42U) 
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which bore neither the signature nor seal of the Wazir, were returned 
by Mr. Baig to the commission. These facts, taken m connection 
with various other indications of Mr. Baig’s being behind the 
scenes throughout the course of the commission, appear to me to 
justify the statement I have made m paragraph 5 above that 
Mr. Baig must almost certainly have known the real facts at the time, 
and to show that the proceedings were collusive from the outset. 

Zala was advised after the conclusion of these proceedings that 
if his defence was true, as he still maintained, the only way to clear 
himself was by tracing the thousand rupee notes, the numbers of 
which were all known, to the Wazir, as it was evident that if even 
one of them could be satisfactorily so traced the latter’s statement 
upon which the finding of the commission was largely based, would 
be seriously discredited, and the truth of Zala’s defence to that 
extent at all events established Accordingly he put the matter 
m the hands of the Bombay Commissioner of Police, who with the 
help of the Paper Currency Office eventually traced a number of the 
notes indubitably to the Wazir by whom they had been paid away, 
and made out a very strong case with regard to certain others the 
< orreetness of which does not appear now to be disputed. The 
notes so traced amounted to 22 in all. Mr. Robertson m his con- 
fidential report says he was satisfied as to 11 of these, but there 
seems to me to be a very strong case as to 22 The actual number 
however is immaterial, Mr Baig had hem translated to the 
Secretary of State’s Council m 1910, and the Nawab di d m the 
following year. The heir was a minor and Mr Rendall of the Indian 
Civil Service was appointed administrator of the State. He seems 
to hove taken stern measures at once with the Wazir, and on bring- 
ing him to book actually found in his possession no lesi than 62* 
*1 am not sure whether it was actual" Diore of the identical thousand 
Iy 61 or 62. But the point is not very rupee notes, which we e then 
material. made over to the State Treasury. 

G. R [L ] One would have ■ hought that 

the misappropriation, for which Zala had been convicted and 
ruined being thus emphatically brought home to the Wazir, or 
in any view of the case, his c mplicity m the crime having b en 
established, and falsity of his deposition before the commis- 
sion of 1906 demonstiated, like treatment would have been meted 
out to him. But the administrator apparently thought otherwise, 
and the Wazir was left in dignity and honour, though no doubt 
Bhorn of his power, until his death, while the conviction of Zala 
was, equally no doubt for State reasons, maintained. 

On the tracing of some of the notes to ih ; Wazir and the dir, 
covery of others m his actual possess on becoming known, Zal a 
not unnaturally applied for a leview of the commission’s finding 

q2 
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clainrng, not without reason, that the facts which had now come 
to light had established the truth of his original defence, and thinking 
no doubt, that w r ith the State under British administration, British 
ideas of justice would bo allowed to prevail His application came 
up to Mr. L. Robertson, the present Chief Secretary m Bombay 
then acting for Air. Rendall, who treated the matter as a legal 
appeal, allowed Zala to appear before him by counsel, and after 
h armg him at length recorded a formal decision that “ the review 
applied for cannot be allowed ” but without assigning any reason'. 

Zala then appealed to the Government of Bombay who seem 
to have been from the first divided upon the merits of the case, 
and it has now come here in appeal from them with no lecorded 
opinion from that Government who are admittedly divided two 
ani two u on the main question. 

The outstanding features of the case on this resume of the 
tacts are . — 

(1) that Zala’s original defence to the charge has now been 
established beyond question so far as concerns 84 out 
of the 153 notes (i.e., 62 found m the Wazir’s possession 
+ 22 ) , 

(2) that the 62 notes have been recovered from the Wazir 
and have gone back to the State Treasury, while practi- 
cally the whole of his fortune has also now' been sur- 
rendered to the State, and this may be taken to include 
the value of at least the other 22 notes which w r ere 
traced to Ins possession ; 

(3) that Zala has been made to pay to the State as part of the 

fine inflicted on and exacted from him the wdiole of the 
Rs. 62,000 which the State has no recovered m original 
from the Wazir, as well as the Rs 22,000 traced to him 
as above ; 

(4) that the principal evidence on which Zala was convicted, 

viz , the deposition of the Wazir, has now been proved 
to be wholly and deliberately false ; and 

(5) that even under the extraordinary circumstances which. 

I have narrated Zala’s claim to have his conviction on 
the criminal charge set aside has been refused by a 
British administrator and no shred of restitution 
has been made to him. 

If these facts represent the truth I have, for my own part, no hesita- 
tion in saying that a gross injustice has been done to him, and that 
it will be a blot upon the British administration in Native States 
il the Government of India declines to interfere. 
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That Zala was convicted in the first instance upon perjured 
evidence, in atrial that was the merest travesty of justice engineer- 
ed (if that is not too strong an expression to use) by a British official 
on loan to the State, and held under colour of the authority of prac- 
tically a dummy Nawab is beyond question. The facts of the case 
as to this so-called trial were submitted to th judgment of leading 
barristers all over India including such men as Sir S P. Smha, Mr. J. 
D. Invenrity and Mr. L. P. Pugh, who all mdependently arrived 
at th same conclusion, and even Mr, Robertson m conversation 
with me said of it “ of course I admit that the trial in Junagadh 
was a mere farce ” l I do not therefore propose to say any more 
upon this aspect of the case except to draw attention to the view 
put forward of the trial by Mr. Rendall, who apparently would hold 
it up as a model of justice (see paragraphs 4 and 6 of his letter of 
20th October 1916), He lays great stress upon the status of the 
President of the commission “ Mr. J. J. Gazdar, a Barrister of the 
Bombay High Court. 51 He might have added that Mr. Gazdar 
had not been known at the Bar of the Bombay High Court for many 
years previously, and was at the tame of the trial following the 
possibly more lucrative occupation of a soap-boiler ! Mr. Rendall 
also waxes virtuously indignant over the unfortunate Zala’s refusal 
to surrender an i stand his trial m Junagadh, but surely anyone 
who knows anything about the administration of a Kathiawar 
State, and more particularly about the administration of Junagadh, 
would smile at this suggestion If Zala had surrendered there 
would have been no trial, and no need for a trial. On the other 
hand if the case was an honest one, why were not the ordinary 
extradition proceedmgs adopted ? The man was living m British 
jurisdiction, and would have been surrendered in the ordinary 
course if a primd facie case could have been made out against him — 
but the pnmd facie case would have had to be established m a British 
court, and none knew better than Mr. Baig that this could not be 
done. 

The charge upon which Zala was convicted was that of mis- 
appropriatmg State money, but apart from the Wazir’s evidence, 
which must now go out of consideration, there was not a shadow 
of proof that the money m fact belonged to the State. Zala’s 
statement has always been that he received it direct from the 
Wazir and that so far as he knew it was the Wazir’s money, which 
he returned to the Wazii. There is no doubt that the Wazir had 
accumulated a large fortune — now for the most part surrendered 
to the State from which no doubt it had come. But there was 
nothing improbable in Zala’s belief that it was the Wazir’s money 
and at the trial there was no evidence to show that there was any 
deficiency in t’ie State funds. When Mr. Robertson took over 
charge the gravity of this defect in the evidence was appreciated. 
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and he instituted enquiries to see if the lacuna could not be filled m. 
It was only by these enquiries, made 6 years after the trial, that 
the suppos d abstraction of Rs. 1,40,CCO and the story of fake 
nilas, "referred to m paragraph 10 of Mr Kendall’s letter were 
brought to light, and Mr. Robertson told me that it was mainly 
on tLe basis of these di co%encs that he refused to gr. nt Zala a 
revi w of his conviction (paragraph 9 above). Ibis however 
seems to me to be wholly unjustifiable. The “ evidence ” on which 
he acted, whatever it may have been woith, was not forthcoming 
at the tual before the commission, and had never been sifted m 
court, and I cannot think that any officer dealing with a case judi- 
cially. as Mr Robertson was avowedly doing, could properly attach 
any weight to it. I have however personally the gravest doubts 
as to these “ discoveries.” The gentleman by whom they were 

made was a Mr. Bhaishanker,* 


a very worthy ex-solicitor from 
Bombay whom Mr. Robertson 
employed to go through the old 
accounts. Now I have known 
Mr. Bhaishanker for 25 years. 
He has constantly been employ- 
ed as an expert in Gujarathi 
more “ mare’s nests ” in the 


•The employment of Mr. Bhaishar ker 
was not calculated to re-assuie Zala, 
as he had previous to his engagement 
by the Administrator, been acting for 
Zala * How he came to go over to 
the other sub 1 is unexplained, but it was 
certainly unfortunate 

G. R.. [L.] 

accounts, but he has found 
course of his career than any other six members of his profession 
put together. I have suffered from Hb “ discoveries ” myself so 
frequently during my career at the Bar that nothing would induce 
me to put any faith whatever in another of them unless subjected 
to the most searching, examination in court. The “ forged ruJcas ” 
(vouchers for payment) are on exactly the same footing, and are 
only “ forged ” on the supposition that the “ mare’s nest ” con- 
tained real “ eggs.” In fact the deficit of the Rs. l,4O,0G0 depends 
largely upon the hypothesis that the “ ruJcas ” are forged. They 
however bear what is admittedly the genuine sign manual of the 
old Nawab Bahadur Khanji who died in 1892, as well as the State 
seal, and the theory is therefore that the old Nawab was fraudulently 
induced to sign vouchers for a sum of Rs. l,4O,C00 which was abstract- 
ed some time prior to 1892, and that this was in reality the sum, 
or .the greater portion of the sum, which was remitted to Bombay 
after his death and formed the subject of Zala’s conviction. There 
are such obvious difficulties in this theory that I am altogether 
unable to understand how Mr. Robertson could have attached any 
weight at all to it. , 

Mr. Kendall’s defence of his and Mr. Robertson’s action is so 
extravagant in.langu.age that I need not deal with it at length. He 
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“ protests too much.” In view of the fact that 
*It is I think worthy of con'idera- members of 
tion that two successive Indian mem- 
bers of the Bombay Council, both of 
them men of wide experience m native 
state matters, should have taken a 
strong view as to the injustice of Zala’s 
treatment and advocated interference 
on his behalf. 

G. R [L] 


at least three 
the Bombay 
Executive Council* have taken 
the opposite view, such ex- 
pressions as, that “ no person 
possessed of common sense ” 
(paragraph 6) could believe that 
a gross injustice had been 
perpetrated that “it is mere 
lunacy to consider that the petitioner is an innocent victim ” : 
that “ his guilt cannot possibly be doubted by an unbiassed 
person ” (paragraph 1 1) • that “ no doubt can remain m the 
mind of any intelligent person that the petitioner has actually and 
intentionally been guilty of a treacherous fraud upon the State ” 
(paragraph 12) etc , etc , are somewhat out of place I may even 
venture to consider myself as possessed of a certain modicum of 
common sense and intelligence, and though I am unfortunate enough 
to be in disagreement with Mr Rendall, I certainly am not, I hope, a 
lunatic. The 9 rhetorical questions asked by Mr. Rendall m 
his paragraph 10 are all capable of intelligent answers if the case 
is looked at from a less biassed point of view for instance, anyone 
familiar with the methods of book-keeping among native merchants 
in Bombay would know that what Mr. Rendall calls an anonymous 
and secret account was only an ordinary “ Shah Khata ” of every- 
day occurrence But I need not enlarge the already unfortunate 
proportions of this note by dealing with these questions in detail. 


There are however one or two other arguments m Mr. Rendall’s 
apologia that I must deal with He admits that roughly half the 
notes have been actually traced to the Wazir, and therefore were 
clearly not misappropriated by Zala, but he thinks that “ this does 
not in m the least affect Zala’s guilt” (paragraph 18), meaning, 
as I assume from other parts of bis letter, that ss he has not been 
able to trace the remaining 71 notes to the Wazir, he must be pre- 
sumed to have kept them himself. But m the first place this is 
surely a strange method of dealing with a criminal charge. On 
the defence made the charge must stand or fall with regard to all 
the 153 notes. The evidence was as to them all collectively, and 
the Wazir’s statement on which Zala was convicted was a denial 
as to them all. If at any honest trial it had been proved that the 
evidence for the prosecution was wickedly false as to 82 out of 153 
notes, could a conviction ever have been asked for in respect of the 
remaining 71 ? To this question only one answer could be given 
by anyone accustomed to deal with evidence. It is moreover at 
least material to remember that the Wazir admitted to Mr.Robertson, 
after the 62 notes had been found in bis possession, that tie 
whole of the 153 had been returned to him by Zcda (paragraph 17 o£ 
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Mr. Robertson’s confide -dtial note), and though his original deposi- 
tion on the records of the commission was hopelessly untrue, he 
had at least no inducement to say what was untrue to Mr. Robertson 
when everything was out. I do not find however that this fact is 
even referred to by Mr. Rendall. 

But apart from the actual evidence in the case, was Zala’s 
conduct consistent with his having pocketed the other Rs 71,000 
as his share of the plunder ? What does he do 2 He puts the whole 
matter into the hands of the Commissioner of Police in Bombay, 
gives him the numbers of all the 153 notes, and says “ please try 
and trace as many of them as you can ” The prosecution, it must 
be remembered, was sprung upon Zala 14 years after the supposed 
peculation and it is hardly conceivable that, if guilty, he could have 
made any preparations to meet such an investigation. Yet if the 
police enquiry had resulted m the tracing of any of the notes to 
him he wouldhave been utterly damned. But though 82 m all or at 
all events, 71, were eventally traced to the Wazir, not a single one was 
traced to Zala’s possession, nor has anyone ever come forward to 
8 ay that any note out of all the 153 was negotiated or dealt with m 
anv way by him. There was no suggestion that he had incurred 
large expenditure since 1892, or lived extravagantly He was not 
a rich man ; all the property he owned m Junagadh was not enough, 
according to Mr Rendall, to pay the fine imposed upon him, and he 
is now admittedly a pauper. Yet he and his fathers before him 
for several generations had been high in the service of the State, 
and would therefore naturally have accumulated a modest fortune. 
Surely this does not look like the case of a corrupt official who has 
made Rs 70,000 by one nefarious coup That after more than 14 
years it should not, have been possible to trace All the notes to the 
Wazir is, I should have thought, not very remarkable, and can 
bardly be taken as presumptive evidence that any of those which 
were not traced went into Zala’s pocket. Mr Robertson is less 
emphatic on this pomt than Mr. Rendall, but he puts it at least as 
high as is possible. He says . — 

“ It is extremely unlikely that a man like (Zala) who is proved to have 
had a hand m concocting rvkas ” (bnt see as to this paragiaph 
13 above) “ would allow large sums of State money that were being 
secretly disposed of, to pass through his hands without some at 
least of it remaining in his pocket ” (paragraph 30 of his note). 

and again 

’ “ Even if (Zala) did not share m this sum (which however is extremely 

doubtful) ” (paragraph 32). 

I will only say on this aspect of the case, that altogether apart 
from any technical question of evidence, I can see nothing what- 
ever to justify such a presumption, and I cannot conceive that 
a criminal conviction should be maintained upon it. 



128 


NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


Another point to which I should advert is the bribery suggestion 
which has evidently weighed considerably with Mr. Rendall, and to 
some extent with Mr Robertson The Wazir m his answers to the 
interrogatories administered by the commission stated that Zala 
had told him that he wanted the Rs 1,53,000 for “ bettering the 
interests of the State/’ a phrase well known m Kathiawar as meaning 
bribery, and the suggestion at that time was that Zala had taken 
the money for this purpose and had pocketed it. Having regard 
to the way m which the Wazir’s examination on interrogatories 
was conducted, it is at least doubtful whether this was the Wazir’s 
own statement or merely put into his mouth But seeing that the 
mam purport of his deposition, namely, that the money had never 
been returned to him m any shape, is now admitted to have been 
deliberately untrue, I am altogether at a loss to understand how 
this particular statement as to bribery can m any case be accepted 
as true. There is no corroboration of it of any sort • no one alleges 
that bribery was effected or even attempted : nor has Zala ever been 
charged with it. What happens is that the charge made against 
him, and the only charge ever so made, is disproved m the most 
emphatic manner, and then the British official before whom his 
case comes in revision says m effect : “ It is true that the charge 
of misappropriation has broken down, but I am convinced that the 
money was intended to be used for corrupt purposes to which you 
were privy, and therefore I decline to interfere.” To me this 
appeals to be a monstrous attitude to take up. 

But not only is there no scrap of evidence other than the Wazir’s 
deposition to support this suggestion of bribery, but tbe explanation 
offered on Zala’s part of the money being remitted to Bombay m 
this secret manner appear to me to be far the more probable of 
the two. His suggestion was that the old Nawab Bahadur Khanji, 
having died m 1892, the Wazir was very doubtful whether he 
would be able to maintain his position under the new regim6 and 
that he was anxious to convert as much as possible of his accu- 
mulated hoardings into a portable form as provision against the 
anticipated “ rainy day.” It is admitted that about the same time 
that the Rs. 1,53,000 were sent to Bombay, the Wazir purchased 
thousand rupee notes for no less a sum than Rs. 2,50,000 from 
the Tankshal or Treasury officer (paragraph 23 of Mr. Robertson’s 
note) and it seems not a priori improbable that having got all he 
could locally, he sent -the balance of his funds down to Bombay 
to be similarly invested. This, at any rate, seems to me to be 
a much more likely explanation than the bribery story, and it 
certainly is just the sort of thing that is constantly happening in 
Native States when a change of Ruler makes the position of 
a quondam favourite temporarily precarious. 



NOTES AND S1INETES BY SIR C.rOBGE LCV.NEES. 


129 


There is only one more argument \utk which I need deal and 
that is Mr Kendall’s appeal to “ the prestige and authority ” of 
the late Nawab {see at the end of paragraph 8 of Mr. Kendall's 
letter). The position he takes up is that not only was the original 
trial before the commission a proper one, not only was Zala’s con- 
viction by it ]ust, but above all it was “decieed by the Nawab 
Sahib in person.” The real gist of the aiguments is hardly as he 
puts it. It is that whether the conviction was right or wrong, just 
or unjust, it was the act of a Native Euler, and therefore an act 
with which the British Government ought not to interfere. Now 
this might he an argument of weight m some eases, hut it can hardly 
avail here. The Nawab was, to use Mr. RendalTs own words, 
a “ mere puppet or figure-head,” and i.t is idle to suggest that the 
Hazur Rinnan by which Zala was consigned to ruin was anything 
more than the act of Mr. Baig by whom it was issued. But even if 
the injustice done was really the act of the Nawab, the true facts 
■came to light during the British regime, and were judicially investi- 
gated by British officers, and it is against their action that the 
present appeal is brought, 

I do not wish to lay any stress on the offer of a compassionate 
allowance of Rs. 300 per mensem which was made by Mr. Kendall 
to Zala in the spring of 1916 and which Mr. Kendall says was made 
“ £ purely as a matter of grace and favour ” I will only say that if 
it was so, it is somewhat unfortunate that one of the conditions 
insisted on was the withdrawal by Zala of all his claims against the 
State, and that Mr Kendall should have treated his refusal to do so 
as contumacious. I cannot help thinking that if Zala was the 
criminal he is made out to be he would gladly have accepted this 
offer. The altogether overbearing attitude assumed towards him 
by Mr Kendall is further shown by the terms of his rejection of 
Zala’s last appeal, the prayer of which though couched m the actual 
teems of the rule, was declared to be grossly insolent. 

Treating this case from the purely legal point of view I have 
no hesitation in saying that the conviction of Zala was a gross 
injustice and ought to he set aside. It was admittedly a con- 
viction on false evidence, and was in my opinion the foregone con- 
clusion of a collusive trial, for which a British (ot e&-British) official 
•was primarily responsible. If the conviction was false* I cannot 
conceive that when the State is under British management we can 
refuse to set it aside. I quite recognize that I may be laying too 
much emphasis on the legal point of view, and too little upon 
political expediency, but I cannot believe that what is gross injustice 
legally can be right politically. If this is even possible in India 
there must be something very wrong with the methods of our poli- 
tical administration. What I am most concerned with, is that a 
MC42LD a 
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conviction obtained upon false evidence and upon a collusive trial 
should be set aside : I am anxious that this should be done for the 
sake of our good name in India. This case has been an open 
scandal in Kathiawar, and if we, when we take over the adminis- 
tration of a State, countenance such things, how can we hope to 
raise the tone of any Native administration. 

As to what form of restitution should be made if the convic- 
tion is set aside, I leave to the political authorities to decide. I 
know that it is hard to ask a State to disgorge, but m the present 
case the State has actually made Zala pay Rs. 61,000 which it has 
now recovered m specie from the Wazir, and has thus pocketed 
twice over. In addition to this there is at least another Rs. 10,000 
fully traced to the Wazir, who has been made to hand over the larger 
part of his fortune to the State, and over and above this sum Zala 
has been fined another Rs. 25,000. Natural justice would require 
that the property which has been confiscated should be restored 
with mesne profits or interest since 1906, but no doubt Mr. Rendall 
would not desire to have Zala back m the State, and I have no 
doubt that if it is desired on behalf of the State to make a bargain 
with a man in Zala’s straits, it can get off with a good deal less 
than “ natural justice.” 

I greatly regret that my note has run to such inordinate 
length. The case has been a great labour to me at the busiest 
time of the year, but I feel very strongly about it, and I have at 
least not spared myself. There are many passages m my note 
which I should have been glad to omit, but I have revised it most 
anxiously throughout, and I feel that I should be shrinking from 
responsibility if I glossed over what seem to me to be the most un- 
fortunate features of the case. 


II. 

( 28th April, 1917). 

I am afraid I do no know what is the form of enquiry “ ordi- 
narily adopted in a political case ” m which Zala would be “ the 
plaintiff”. Is it intended that he should be treated as suing for the 
restoration of his property to which the State puts in a defence 
alleging that he has been justly deprived ? This is the only form of 
enquiry I can think of in which Zala would be in the position of a 
plaintiff, and if this is what is intended the draft in the file no doubt 
meets the case. But I should have thought that the proposed enquiry 
would have been rather in the nature of criminal proceedings, in 
which Zala would have been the defendant or the accused. If this 
is to be so, the material thing would be that definite charges should 
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be formulated against him which he should t e called upon to ansv er 
It is to my mmd of great importance to settle beforehand exactly 
what the nature of the enquiry is to be in its scope. I understand 
that the old charges formulated against him by the 1606 commis- 
sioners are not to be re-opened, and that the new enquiry is to be only 
as to the truth of the other charges which Mr Robertson thought to be 
established by his own investigations If this is so, it is clearly 
desirable that these charges should be definitely formulated m order 
that Zala may know precisely what he has to meet. If this is done 
and the charges are co mm unicated to him there would, I think, be no 
necessity to give him a copy of Mr Robertson’s memorandum. In 
an inquiry of this nature, it would be for the representatives o r the 
State to begin and adduce evidence m support of the charges to which 
Zala would have to make to his defence. If he is somehow or other 
to be the plaintiff and therefore to begin, he would apparently have 
to “ prove the negative,” which would be rather a strange proce- 
dure. In other words he would have to disprove charges of which no 
evidence had been given. It can, I think, hardly be intended that 
by reason of his forme" conviction upon charges which admittedly 
cannot now be sustamed, he is to be presumed guilty upon these 
other charges upon which he has not been yet tried. These are the 
difficulties which for the moment are rather oppressing me, but it 
may well be that they arise entirely from my ignorance of political 
procedure. 

I should like to add that I entirely concur in the course that ha 8 
been recommended by the Hon’ble Mr. W ood 1 . I have never intend- 
ed to prejudge in any way Zala’s guilt or innocence upon these new 
charges. If he is guilty, I am in entire sympathy with the wish of 
the State Administrators to see him punished. The only point 1 
was considering in my former note was whether this conviction 
and punishment which followed upon the charges originally made 
against him could rightly be maintained, and these further charges 
were only material m so far as they had been made a basis for up- 
holding the original conviction., 1 need hardly say that I neither 
made nor wished to make the least imputation upon the bond fides 
of either Mr Robertson or Mr. Rendall. 


*2 


Political Secretary, 
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No. 55. 

POWER OF THE GOVERNOR GENERAL IN COUNCIL FOR 
REVISING SENTENCES UNDER SECTION 401 OF THE 
CODE OF CRIMINAL PROCEDURE AND THE EXERCISE 
OF THE ROYAL PREROGATIVE BY THE VICEROY. 


( 15th March, 1917.) 


I have newer Been quite sure that I could subscribe whole- 
heartedly to Sir A Hohhouse’s 1 

1907, 


Judicial D'part’nent, March 
No 12 

Home Department Proceedings 
Judicial May 1917, Nos ISO-181 
(Legislative Department unofficial 
No. 187 ol 19174 


minute of 9th September 1873 
which has been so often quoted* 
In the first place it is, to my 
mind, not altogether correct to 
talk of the Government of India 
as exercising the “ prerogative 
of mercy” under section 401 of the Cnmmal Procedure Code. 
The Government of India under this section are merely exercising 
a statutory power of revis ng sentences conferred on them by the 
law of the land, and having exactly the same legal sanction as the 
powers conferred on a Judge by the same Code The prerogative 
on the other hand is something essentially outside the law and 
over-riding it. Moreover the powers conferred by section 401 
only allow remission or mitigation of the sentence awarded, while 
the prerogative pardons the offence. In the second place, it 
appears to me that Sir A. Hobhouse 1 has failed to take into account 
the anomaly which has always affected death sentence cases, and 
of which the well-known “ Maybrick ” case is a standing example. 
This is recognized in the last paragraph of Sir Erie Richards 1 
note of 4th March 19^7. 


In India, as in England, conviction is a matter exclusively 
within the jurisdiction of the CQurts. Neither the Executive 
Government nor the Crown can set a conviction aside ; they can 
deal with the sentence, or grant a pardon, but the conviction 
cannot be reversed outside the Courts. In India, probably owing 
to the difference of weight to be attached to the finding of a Judge 
as against the verdict of a Jury, not only has a wide power of appeal 
been accorded in criminal cases, but the executive have been vested 
with the power of reviewing the sentence and either reducing it 
or remitting it altogether. So far as the exercise of this power 
may %n effect be equivalent to interfering with a conviction, the 
Courts have always, and not unnaturally, been very jealous of it. 

1 i’ormer Law Member. 
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Blit tlie discretion is definitely vested m tlie executive by the law, 
and they are bound to give “ full and anxious consideration ” 
(to use Lord Crewe’s words) to every case in which an appeal is 
made to them. 

I think that under these circumstances it would be wrong for 
us to lay down artificial rules fettering the exercise of this discre- 
tion, but at the same time it must be exercised on sound, lines, 
and in ordinary cases where the trial has been duly conducted by 
a competent Court, and there is no question of the discovery of 
fresh evidence after conviction, the functions of the executive 
may well be limited to considering whether the facts proved justify 
a reduction of the -sentence within the limits allowed by the law 
for the particular offence of which the accused has been convicted. 
Within these limits it seems to me that the executive are in at least 
as good a position as the Courts to judge dispassionately of the 
merits of the case. 

This, however, is as far, I think, as it is possible to go. In all 
other cases, inasmuch as the discretion exists, it must, I think, 
be fairly exercised after giving due weight to all the surrounding 
circumstances. 

In the forefront of extraordinary cases, I would put convictions 
for murder in which a capital sentence has been awarded by the 
Courts, the exceptional feature being of course that such a sentence 
once carried into effect is irremediable. I should never myself 
be prepared to hang a man if I entertained any grave doubt as to 
his gu i lt whether dependent upon the facts found by the courts 
or on the law enunciated by them. But personally I think that 
even in such cases the action of the executive may well (at all events 
under the existing circumstances) be confined to commuting the 
capital sentence for the lesser punishment allowed m all murder 
cases by the law. To go even as far as this when the facts found 
by the Courts, if fully accepted, would show no cause for commuta- 
tion, is doubtless illogical, but where a life is concerned logic must 
tak e a second place. The exception is fully recognized in practice ; 
the dis cretion is there under section 401 ; and I think it ought 
to be exercised in favour of the subject. 

There are, I admit, cases in which full and anxious consideration 
of trials duly held by a competent Court lead irresistibly to a belief 
that there has been somehow or other a miscarriage of justice. 
Such cases come up at rare intervals before the Privy Council, who 
advise the direct exercise of the Royal prerogative ; and now 
that tins prerogative has been formally vested in the Viceroy, 
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I think that it would be better that where the Home Department 
is really satisfied that the conviction was unjustifiable, it should 
recommend the granting of a pardon by His Excellency. The 
adoption of this course would probably lessen the friction which 
undoubtedly exists at present between the executive and the High 
Courts and would, I think, throw no greater responsibility on either 
the department or His Excellency than they now sustain. 

The particular letter of the United Provinces Government 
which has caused this reference appears to me to be largely ironical 
and not to need any very serious reply. I should be inclined to 
tell them that it is not proposed to lay down any hard and fast rules 
for dealing with cases under section 401, and that so long as they 
exercise the discretion vested in them after “ full and anxious 
consideration ” of every case, they Will have sufficiently discharged 
their duty. 
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No. 56. 


I— VI. 

RECONSTRUCTION OF ERNSTHAUSEN’S INDIAN BUSI- 
NESS. 

[The Indian Companies (Foreign Interests ) Act, 1918.] 

I. 

( 29th March 1917). 

The reconstruction of Ernsthausen’s Indian business as a 

A., October 1918, Nos. 1-8. Company constituted under 

Articles approved by Govern- 
ment directly raises the question of the future control rf such com- 
panies, as it is obvious that they can hereafter change their Articles 
in any way they please, and, with the leave of the Court, their Memo- 
randum of Association. It is pe haps vorth considering whether 
our post bellum legislation should not provide for special control 
in all such cases. 


XL 

(16th April 1917.) 

Speaking generally, what I think we shall want after the war 
is L gislation to provide that no company which has come under the 
ban of our Hostile Foreigners Trading regulations and has been 
allowed to trade under hcense or conditions, or has been reconsti- 
tuted under conditions to which the Government of India have 
assented, shall be allowed to alter its constitution m any way without 
the' consent of Government. It will no doubt be useful to wait 
and see what they do in England, but we ought to be ready with our 
own policy before the war comes to an end. 

III. 

(16th August 1917.) 

I feel that my note of the 16th April 1917 (page 2) has been a 
little mis understood. It was m the first place specifically confined 
to Companies , though Mr. Slater’s 1 notu of 24th April 1917 seems 
to have understood me as also referring to firms. The differences 


iMr. S. H. Slater, 
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between the two cases are of course obvious, as though it may be a 
simple matter to legisl ite for Companies which have a definite legal 
constitution, it is probably impracticable to deal altogether on the 
same lines with firms. 

In the second place, by the no doubt somewhat loose expression 
“ come under the ban of ” m my note, I had no intention of refer- 
ring to Companies which were only technic lly within our restric- 
tive regulations but to those the continuance of whose business w e 
were only prepared to allow under restrictive conditions. 

So far as legislation on the lines of the English Act of 1917 is 
concerned, I understand that the only Indian Company to which 
such legislation would at present apply is the Ernsthausen’a East 
Indian Export Company, though the new Burma Rice Mills Company 
may possibly come into the same category when it is incorporated. 
The ease of Companies registered m England is of course already 
provided for. Under these circumstances the proposed, legislation 
though no doubt desirable will be obviously very limited in ite 
application. 

But it seems to me that this will not be sufficient, inasmuch 
as it will not provide for any similar control over other Companies 
which are now only allowed to trade under license or conditions, 
and I suggest for the consideration of the Department of Commerce 
and Industry whether it might not be desirable to insist on such 
Companies adoptmg similar provisions in their Articles of Associa- 
tion m order definitely to brirg them under the same statutory 
control. I presume that all such Companies (I do no know hew 
many there are, but there seem to he a good many m Mr. Slater’s 
♦Printed list of hostile firms permit- list*) have been dealt with on 
ted to trade in India. restrictive lines because of their 

u hostile associations,” using this term in its widest sense. It is 
possible I imagine, having regard to the powers conferred by section 
4 of the Enemy Trading Act, 1916, so long as this Act is m force to 
impose practically any conditions upon them, and it seems to ire 
that it would be worth while trying, at all events, to get them tied 
down to model Articles of Association which will give us an effective 
control oveT their constitution after the war. It may also be worth 
consideration whether some of the more important firms who are 
now only allowed to' trade under restrictive conditions might not 
also be brought into the fold on the same lines by being caused 
to convert themselves into Companies. Having regard to the frer 
quency with which firms are now converted info private Companies 
the' e could hardly be any practical hardship m insisting on this being 
done If the powers conferred by existing legislation are found 
insufficient for this purpose additional powers could no doubt be 
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provided for by any Bill which is ultimately introduced on the lines 
■of the Companies (Foreign Interests) Act, 1917. 

In my note of 16th April 1917 1 suggested that such Companies 
should not be allowed to alter their constitution in any way without 
the consent of Government. Mr. Slater thinks (page 4) that it would 
be sufficient to prohibit only alterations which would have the effect 
■of throwing the control into other hands, but he has I think failed 
to see that my recommendation was only intended to apply to 
•Companies and not to firms and I used the word “ constitution ” to 
cover both the Memorandum of Association and Articles of Associa- 
tion, (see in this connection my note of 29th March 1917 at page 1). 
How far this restriction should go is no doubt a matter for considera- 
tion, but personally I would prohibit in such cases any alteration 
of their Memorandum or Articles without the consent of Govern- 
ment. Such alterations are not of frequent occurrence in the case 
of Companies, and it would I think be safer to retain general control 
so as to save disputes as to whether any particular alteration that a 
Company wished to make was within the prohibition or not. It 
has also to be borne in mind that after the war various devices may 
be adopted by Companies who had previous enemy associations 
to get back to their old connections, and it seems to me to be very 
-desirable that our control- over them should be as wide as possible. 
Any obviously innocent alterations in the Articles would no doubt 
be acceded to by Government without demur. 


IV. 

{1st October 1917,) 

If Commerce and Industry are satisfied that none of the other 
•companies or firms are of any importance, I- have nothing more 
to say. I only wished to point out that we are in a position so long 
as the war legislation holds to enforce practically any termsnpon 
them, and that we shall not be able to do -so afterwards. 

The proposed legislation will apparently only apply to a f«rfr 
'Companies, but it will no doubt be useful in their cases. 


V. 

{2nd February 1918.) 

I certa inly had no intention of suggesting that we should control th e 
constitution of companies registered in England, vide paragraph 3 
MC42 ld * 
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of my note of the 16th August 1917 (page 7) where Isay “ the 
case of companies registered m England is of course already provided 
for.” Personally, I did not know that the Burma Corporation 
(Bawdwm Mines) mentioned in paragraph 1 of the despatch was 
registered m England or I should probably have referred to the fact 
when the despatch came to me for signature. We can no doubt 
if it is thought desirable, legislate to prohibit the trading m India of 
any “ key industry ’ firms who are not companies registered in 
some British possession under article approved there, but this is 
rather a different and a much bigger question than the one I was 
considering on the file preceding the despatch. T 

It is quite true that the proposal I made in paragraph 5 of my 
note of the 16th August 1917 goes further than the provisions of the 
English Act, and I have there given my reasons which I still thiwV 
to be sound I have no doubt that we in India can get drastic 
conditions of this sort through in legislation without difficulty. 
In England, owing to the greater variety of commercial interests 
involved, they probably had to be content with less, but this is no 
reason why we should take less than we think to be desirable. 

The answer to the second question in the Secretary of State’s 
telegram should I think be that the legislation we have proposed 
will apply only to companies registered in India. 


VI. 

{27th June 1918.) 

We have departed considerably from the English model in this 
case, but I think that the draft Bill covers all that Commerce and 
Industry want. The English Act is a difficult and complicated 
one, and there seems to be no particular reafeon why we should 
follow its provisions slavishly. 

In discussion with the Hon’ble the Commerce Member some 
little time ago it was agreed that the Act should only be applicable 
to the very small number of companies upon whom model articles 
V™ , en lm P ose<: ‘> an d it was thought that there would be no 
dimculty in noiifvmg them. If this were not done, it would be 
impossible for any company safely to alter their articles without 
applying to Government for a “ pass *\ 

I have resettled the draft provisionally with Secretary. I 
am anxious to eave as few loop holes for evasion as possible. 
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No. 57. 

ADMINISTRATION OF BASRA. 

(4th April 1917.) 

It appears to me that this is not a question for the Government 

Quartennarter CkneraT. Branch- India so muoh as J or 
War Section Proceedings B , February Home Government. We are, 
1918, Nos 742—753. I take it, only the agents of the 

(Legislative Department unofficial Home Government m the mat- 

No 823) °* 1M7 ' - ConMon “ Me ter of the administration of 
’ Basrah. If Mesopotamia is to 

be annexed eventually, it is at least doubtful whether it will be put 
under the Government of India and at the present moment we have 
no power to expend the revenues of India on the development of 
Basrah 

Our present position m Mesopotamia is only a temporary mili- 
tary occupation, under -which the military authorities can take over 
for military p lrposes any area they require, and I do not think that 
as long as this temporary occupation continues, they should attempt 
to use their de facto authority to acquire permanent rights. In any 
case they would only be justified in doing this by ordinary negotia- 
tions with the owners. 

I do not think that there need be any great fear that this will be 
the only opportunity of acquiring the land at a fair price. If it is 
eventually decided to annex Basrah, the British Government will 
not be legally bound by any previous concessions by the Turks. 
No doubt by the ordinary principles of international law we should 
respect the rights of private property m the annexed territory, but 

it would not be competent to 
^See Cook o. Sprigg m the P. C. 1899 private individuals to assert 
Appeal Cases 572. these rights in the municipal 

courts,* and as long as Gov- 
ernment paid fair compensation to any persons whom for public 
reasons it might be necessary to expropriate, their action could not 
be challenged in the courts. No doubt, if it is decided to annex, 
the question as to what land may have to be taken up for public 
purposes and the compensation to be paid for it will be carefully 
considered. 
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No. 58. 


ADMINISTRATION OF MESOPOTAMIA AND ARABIA, 


(12th April 1917 ) 

I doubt if I am qualified to offer an opinion on this big question, 
„ , ^ , , _ In the first place, however, I 

jJS* aSll° U " P “ venture to record my 

complete agreement with the 
proposal that the Basrah Vilayet should be formally annexed, and 
I presume that it will follow that the Turkish pretentions to sov- 
teignty in Koweit will also be finally disposed of It appears to me 
to be of vital importance to the empire that the head of the Gulf 
should be definitely m our hands and that our influence in Koweit 
and Bubian, no less than in Basrah itself, should be established 
beyond possibility of question. There must be no more 
w Wonkhausing ” in the Gulf in future. 


At the same time it seems to me that Basrah being, I suppose, 
about 1,400 miles distant from Karachi, the nearest port in India, 
and mails taking in normal times over a week from here, it would 
be very difficult for us in India to administer it satisfactorily. There 
would, I think, be much the same difficulties, only in an aggravated 
form, which have so constantly beset the question of Aden. It 
would also, I think, be somewhat of an anomaly to declare the 
Basrah Vilayet to be a part of British India, which would be the 
only way in which it could be brought under our administration ; 
and this of course would have to be done by act of Parliament, The 
difficulties, for instance, of the representation of Basrah in our 
Imperial Council, of getting the information to deal with questions 
and resolutions of local interest, and the absurdity of having them 
discussed and voted on by our Indian members would be almost in- 
surmountable ; and yet, if Basrah is to be a province of British India, 
we could hardly deny it these rights. Moreover, if Mesopotamia 
is really to be industrially developed again with the Basrah Vilayet 
formally annexed and Baghdad practically so, though nominally 
under protection only, it may develop so rapidly and into so big a con- 
cern that we could neither work it nor finance it satisfactorily. 
In this connection it is worth bearing in mind that Basrah was 
formally possibly the greatest emporium of the Turkish Empire m 
the East, mid may become of the same importance again in the 
20th century. 


I do not think myself that there is any half way house possible 
between making Basrah a province of British India and its being 
tinder an absolutely independent administration. I do feel that 
we shall be indented upon pretty heavily for its military protection 
and administrative officers. If large irrigation works are to be 
undertaken, then probably India . s the only country that oan 
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supply the experience required, and we shall have to take these re- 
quirements definitely into account m our recruitment, especially 
in the case of the Army and the Public Works Departments. But 
as long as we know beforehand what demands will be made upon 
us, and it is recognised that our own interests must be the first 
consideration m every case, and that we are not to be called upon 
to bear any part of the cost, I do not see that the new situation 
need cause us more than temporary inconvenience and for these 
reasons I should not be prepared to dissent from the Home proposals. 

At the same time I recognise that India has already very large 
interests in Iraq, and will undoubtedly have larger interests in the 
future. If a big scheme of irrigation is to be taken in hand and 
cultivation initiated upon large lines, Indian colonisation will be 
almost a necessity. India also undoubtedly looks forward to a 
great development of her trade with Basrah and to the new country 
behind it as a market of first-rate importance for cotton, jute, 
tea, tobacco, timber and even coal, and the Indian blood which has 
been shed there certainly entitles her to a considerable stake in the 
country. I think, therefore, that if it is to be under an altogether 
independent administration, the peculiar interests of India in 
its development ought to be very definitely recognised from the 
outset, and I should like to see this insisted upon with some 
emphasis, 

I also think that if the Basrah Vilayet is not to be Indianised 
in any way, the Home Government must recognise our claims in 
the conquered territory of East Africa, and that this should be urged 
upon them again with the utmost insistence Personally I should 
be more than satisfied to have no share in, Mesopotamia if we can 
secure for India a definite sphere of interest in East Africa. In the 
redistribution of territory after the war India is fully entitled to and 
must have her reasonable share, and I think that we should be very 
wrong if we did not press this for all we are worth. If she is to be 
left out in the cold and see German East Africa simply handed over 
to the Union without any provision being made for her interests, 
there will be g- eat and, in my opinion, legitimate dissatisfaction in 
India, and this question has to my mind become of prime im- 
portance now that we have deliberately cut ourselves off from 
practically all existing fields of emigration. 

With regard to the Iraq Code, with which however we are 
hardly concerned, I fully agree as to the danger of faying to intro- 
duce a ready-made system of Indian law into such a country, and 
when its sponsor was over here last year we in this Department, made 
strenuous though ineffective attempts to discourage his energies 
in this direction. 

With regard to Aden, I can only say that I think we should 
welcome the proposed relief. 
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No. 59. 


EXAMINATION OF SECTION 79 (2) OF THE GOVERN- 
MENT OF INDIA ACT, 1915, AS NECESSITATING PRE- 
VIOUS SANCTION OF THE GOVERNOR GENERAL TO 
THE INTRODUCTION OF CERTAIN LOCAL BILLS. 

(16th April 1917.) 


Tlie first question m this case is obviously one of policy, but 


A., December 1917, Nos 32 — 37 


it is mixed up with that of 
procedure Under section 79 


(2) of the Government of India Act the Local Government cannot 


repeal or alter any provision of an Imperial Act without the previ- 
ous sanction of the Governor General, and' as Mr. Chintamam’s 


Bill proposes amendments of Acts XIII of 1879 and XIV of 1891, 
it clearly requires sanction before it can become law. But I doubt 


if section 79 (2) necessitates (or even contemplates) sanction pre- 
vious to introduction. It is quite true that m this department we 
have adopted the view that section 79 (3) involves sanction previous 
to introduction, but the wording of 79 (2) is very different, and as 
it seems to me, the considerations involved are also different. What 


is to be sanctioned under 79 (2), and therefore to be considered 


by the Governor General, I think, is some final proposal of a Local 
Government for the amendment of the general law ; while under 
79 (3) it is the discussion with a view to legislation which is forbid- 
den without previous sanction. It may be difficult for the Governor 
General to decide, at all events in many cases, whether a particular 
amendment of the law may or may not be desirable until he knows 
in what form the Bill is likely to be passed. It may very well at 
the introduction stage contain objectionable features which will 
be eliminated after discus'sion in the local Council and may emerge 
from Select Committee in a form which would be acceptable. 
Moreover, if sanction under 79 (2) is given before mtroduction it 
can only be, one would think, to the Bill as introduced, and could 
hardly cover the Bill in its final form if materially altered in any 
way, and it would hardly be wise for the Governor General to 
commit himself beforehand to any variations which he had not 
considered. I should therefore feel great difficulty m advising 
that a Bill proposing to amend a law passed by the Imperial Council 
could not be introduced m a local Council without nrevioua 
sanction under 79 (2). 


Whether the Bill should be opposed on the motion for 
leave to introduce is, to my mind, quite a different question. It 
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cannot, I think, for the reasons already stated, be so opposed 
merely on the ground that the sanction has not been obtained though 
it can of course be thrown out, if the proposals are altogether 
disapproved in the ordinary way. 

I am, however, not personally satisfied that Mr. Chintamani’s 
proposals are all of such a nature that the Bill ought to be voted 
out at its initial stage. I think that the question whether some 
proportion of the Oudh Judges ought not always to be drawn from 
the legal profession is a fair question for their Legislative Council, 
It is, m my opinion, right that within reasonable limits their 
wishes should be acceded to, and it cannot be suggested that if 
they ask that one out of three Judges should always be appointed 
from the Bar, this would be in any sense unreasonable. If, there- 
fore, Mr. Chintamam were prepared to modify hiB Bill to this extent, 
and the Council accepted it, or if it were so amended, I do not 
think that sanction should be refused to it under 79 (2). Sir 
Keginald Craddock thinks that the separate existence of the Oudh 
Court is such an anomaly in itself that we should not allow any 
tinkering with it. In this view I do not agree. I would much rather 
see a High Court estabhshed for the whole of the United Provin- 
ces, but I doubt if this is likely to be possible for some time to come, 
and in the meanwhile I can see no reason why a particular reform 
which it may be will be welcomed m Oudh, should be tabooed. 
My Honourable Colleague also suggests that Mr. Chintamani is a 
person to whom no consideration need be shown. This may be 
true, hut the proposal may be a good one for all that, and if it is 
supported by a large majority of the Indian members, I do not think 
that it matters who introduced it My own view is that this part 
of the Bill at all events may be usefully discussed m the local 
Council, and if all or a considerable majority of the non-official 
members support it, I think myself that the amendment should be 
accepted by the Local Government, and the sanction of the Gover- 
nor General accorded to it. 

With regard to the proposal that the Judicial Commissioner 
should always be a professional lawyer, I agree with the Home 
Department that this should not be entertained. It would however 
be sufficient to leave this part of the Bill, if Mr. Chintamani 
insists on pressing it, to be dealt with in the ordinary way, though 
sanction should certainly be refused eventually if the Council 
were prepared to accept it. 

I am m entire sympathy with the proposal to reduce the 
maximum monetary limit of the value of appeals heard by a bench 
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of two judges, but I agree that on the ground of expense this must 
stand over for the present . 

I feel that there may be some difficulty in deferring the 
question of sanction under 79 (2) to a late stage in the progress 
of the Bill, but I think that it would be sufficient at all events for 
the question to be sent up after the Bill had emerged from Select 
Committee, as that would give at all events a reasonable indica- 
tion of the form in which it was likely to be passed. The difficulty, 
however, is one that arises on the form of section 79 (2) which 
might, I think, have been better worded. 
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No. 60. 

CONSOLIDATION OF MEECHANT SHIPPING LAW. 

(18th April 1917), 

F This case is undoubtedly beset with difficulties, and there are 
Legislative Department unofficial obvious pitfalls to beware of 
No 285 of 1917. I quite agree that we cannot 

tinker at our 1859 Act. We have apparently sent up various Bills 
with this intent to the Secretary of State in pest > ears and they 
have always fallen under his ban. A general levisicn or consolida- 
tion of the law for India has often been cheerfully anticipated , but 
I doubt if it is within the legislative horizon at all r ow. It is essen- 
tially a matter for experts, and I know of no lawyer m India with 
the requisite experience : indeed, the Merchant Shipping Law very 
seldom comes before Indian courts in any shape , and it will be a 
matter of great difficulty and prolonged labour. It is at all events 
possible that after this war the consolidation of In penal mterests 
may necessitate a general revision of the Merchant Shipping Law 
for the Empire, as it is notorious that the provisions of the existing 
law are anything but popular with the colonies. Anyhow I 
do not think we can say that a revision of the Indian law on the 
subject is so likely to be undertaken in the near future that really 
necessary and simple reforms should be made to wait for it. 

What we can do in this case without encountering any very 
serious difficulties is to adopt (in virtue of the powers conferred by 
section 264 of the Merchant Shipping Act, 1894) the provisions of 
section 92 of that Act so far as it does not already apply. Under 
section 261 (e)it already applies to British ships on the Indian re- 
gister when trading between ports in the United Kingdom and non- 
Indian ports. It does not apparently apply to such ships when trad- 
ing between Indian ports and any other ports ; but we can, under 
section 264, by an Act of our Legislature so apply it, and the appli- 
cation will have extra-territorial effect, which we could not give 
to any enactment of our Legislature apart from this section. 

The Bombay letter is not very clear ; but I assume that when 
they refer to tc section 92 of the English Merchant Shipping Act, 
1894 ” they mean the section as amended by the Act of 1906 If 
this is so, tiie couise I bave suggested as possible, will meet then 
requirements. We certainly cannot attempt to do more than this. 
We could hardly suggest to the Secretary of State the adoption 
of stringent conditions which have already been struck out of the 
general Actj and this would be especially the case at the present 
time when there is probably a great depletion of certificated 
officers. It would appear from the Bombay letter that all 
they really want is the application of section 92 (c), which deals 
MC42LD x 
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with the case of a Second Mate where more than one is carried ; 
(a) and ( b ) of the section are already covered by section 13 of Act I 
of 1859 , and (d) and (e), which relate to engineers, appear to he 
practically the same as the provisions of Chapter III of Act YII 
of 1884. I do not think, therefore, that anything further is 
required in their case. 

I think that Commerce and Industry Department must decide 
whether the action which I ha‘ve suggested above is really required, 
having regard to the existing powers qua native passenger ships, 

pilgrim ships and emigrant 
A; Sj J^y 1915, Nos. 167-168 gj^pg / gee paragraphs 10 and 
F. No 52) page 5 of notes. n r o£ Se0IetaI / s note 0 { 2 0tk 

May 1915) and, if they think it is, they must get the assent of 
the Secretary of State to the proposed legislation before they ask 
us to draft. It wi 1 probably also be desirable to consult the other 
maritime Governments on the subject. 
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No. 61. 


(I-H.) 


PROPOSED REPEAL OE THE DEKKHAN AGRICULTURISTS 
RELIEF ACT, 1879. 


i. ; 

{1st May 1917). 

In this case there is very little for us as a department to note 
upon at this stage. Bombay can only repeal for their own pro- 
vince, and if the Act of 1879 is 
to be wiped out from the 
Statute Book altogether it 


Home Department Judicial A., 
Proceedings, December 1917, Nos. 158- 
159. 

(Legislative Department unofficial 
No. 308 of 1917.) 


will have to be done by the 
Government of India. 


Under ordmary circumstances there would be nothing more 
for this department to say until the general policy to be adopted by 
the Government of India had been finally settled between the ad- 
ministrative departments concernedi and I should no doubt have 
an opportunity of considering the question of policy at another 
stage of the proceedings But as I have read the papers at some 
length, it may be useful for me to record my present opimon on the 
subject generally. 

On genera' grounds I should be inclined to agree with Sir 
Claude Hill 1 that the proposed local legislation was not necessary. 
The existing Act is clearly a bad one, but the position of agricul- 
turists m the Bombay Presidency has greatly improved since the 
Act was passed. There would seem now to be no very special 
evils to be remedied, and if general legislation is to be undertaken 
for the control of usurious transactions it is quite possible that this 
should be sufficient. 


But I do not think that we ought in such a case to overrule 
Bombay. The local Government are emphatic in their demand for 
a special Act ; Mr Curtis, whose opinion Sir Claude Hill quotes in 
support of pure repeal, is a Member of that t Government, and is 
presumably in general agreement with the policy advocated by 
them. The High Court, which includes Judges who have had as 
long experience of the local requirements, unanimously support the 
demand ; and the Commission of 1912 whose Report is a most care- 
ful and valuable document, strongly recommend legislation on 
these lines. The Bombay proposals, therefore are strongly backed, 
and I do not think that we should be justified in overruling them. 


l Re enue Member. 
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at all events at the present stage. The Bill, if introduced, will be 
fully discussed m the local Council and much useful light may be 
thrown on the particular pomts in controversy, and this may 
eventually lead to reconsideration. 

With regard to the detailed proposals of the Bill, I agree that 
the definition of an “ agriculturist 55 will require further consideia- 
tion. The only justification for class legislation of this sort is the 
necessity of protecting persons who are unable to deal with a money- 
lender on equal terms Probably no definition can be devised 
which will exactly attain this object without including some other 
persons who do not require protection, but it must, I think he one 
which will not give rise to an issne of fact at the outset I am in- 
clined to tkuk that the notification of particular castes in parti- 
cular areas is a measure which will practically produce the best 
results. We should, however, in any case ask Bombay to consi- 
der this question further. — — 

With regard to the requirements as to accounts, I quite agree 
that this will not be altogether effective, as there are many persons 
in desperate straits, and many utter spendthrifts, who will sign 
anything to get a little ready money, and it is, I think, impossible 
to attempt aiy form of legislation 1 r extreme cases cf this nature. 
On the other hand, I elieve that a provision of , his sort wall be 
beneficial in ordinary cases : it is not oppressive fco the lender, and it 
does afford protection to the average borrower. It entirely pre- 
cludes the substitution of false entries after the transactions have 
been going on for some time, and when the parties are at arms 
length, and this is a sort of fraud which is common m the worst kind 
of money-lender cases If a provision for duplicate accounts 
signed by both parties is adopted, it means that the fraud, if there 
is any, must he one known to and agreed upon between both \ ar- 
ties from the very outset of the particular transaction, and this 
would onl r occur m exceptional instances, and in the case of 
a borrower who was almost beyond the possibility of protection. 
The system has been tried m many places and has evidently 
been found to work satisfactorily. 

As to semi-pena’l provisions of this nature prejudicing the 
credit of agriculturi ts generally, this no doubt is true to some 
extent. The imposition of new and stringent measures always 
temporarily disturbs the course of business , hut after a time when 
the working of the new law is familiar to the parties such questions 
have a natural tendency to adjust themselves. The law of demand 
and supply asserts itself, and the need for money on the one hand, 
and the possibility of employing it at a reasonable rate of int rest 
on the other, will inevitably bring borrowers and potential lenders 



NOTE AND MINUTES BY £IR GEORGE LOWNDES. 


149 


together Some dislocation of the old relations will no doubt occur, 
but unless the new law is an exceptiona ly drastic one, thit, will only 
be of temporary effect. Such an interruption of the old course of 
dealing tends, I believe, on the j art of the borrower to fester 
thrift to some extent, and on the part of the lender to en- 
courage the more reputable sowcars. Perscrally I should be gV.d 
to see any legislation of this sort accompanied by a greater spread 
of Co-operative Credit Institutions which are, to ny il nd, the 
most effective remedy m all such cases. 

In connection with the question of mertgeges and fLtitiou s 
sales, I fully agree that to let m e\ ider.ee of an oral agreement, 
variance with the written dociment must always lead to the n.ul" 
trplication of false witnesses and can be tf no real assistance to a 
Court If Judges would content themsehes with geirg behind the 
documentary transaction only in cases where the Evrrovndirg 
circumstances afforded some ground to sup o&e that it did not 
represent the real transaction, there would be a better chance 
of their doing effective justice between the parties, and I should 
welcome any change m the existing law T which would have this 
effect. A lender is as much entitled to equitaLle treatment as 
his borrower, and there is no doubt that under the existing 
provisions he often meets with scant justice at the hands of tne 
Court. 


n. 

(26th June 1917). 

The objections of my Hon’ble Colleague in the Home Depart- 
ment to the provision of clauses 16, 17 and 18 of the Bill go rather 
beyond the new part of clause 18 to which Deputy Secretary refers, 
and similar doubts underlie many of the other criticisms of the 
Home Member on the details of the Bill. As to the new part of 
clause 18 (“ for such period. . . . after that date ”), I agree that 
the provision goes rather far in favour of the debtor, and I doubt if 
this is necessary. 

But to my Hon’ble Colleague it is not sufficient that a parti- 
cular provision were embodied in the original Act or inserted by a 
subsequent amendment, though the Act being Imperial one such 
provisions must have been definitely approved by the Government 
of India* at the time ; he wishes all these provisions to be reconsi- 
dered now, whether the Committee or the Bombay Government 
have dealt with them or not. What, however, I venture to think 
is really required is to make it clear that clauses 16, 17 and 18 as 
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well aa other clauses of the Bill, are only to he applied to exceptional’ 
cases, and are not to be matters of ordinary procedure. One of the 
mam reasons for the comparative failure of the old Act, was that 
the Courts insisted on reading permissive provisions as obligatory 
{mde paragraph 21 of the Report), and it is obviously dejirable that 
this practice should not be continued under the new Act The 
powers conferred on the Court by clauses 16, 17 and 18 are, I think, 
equitable, and will be useful m the future, as they have been in the 
past, when applied to exceptional cases where there has been an 
unconscionable bargain, but the Bill should make it clear that they 
are only to be so applied I may refer in this connection to para- 
graph 6 of my Hon’ble Colleague’s note with which I am in full 
agreement. 

Clause 10 of the Bill — (Paragraph 7 of Sir William Vincent’s 
note). This clause makes it optional to apply the “ rules ” there 
formulated (page 7, line 2 of the Bill, “ may ”). but once a Court 
decides to do so, the “ rules ” are apparently rigid, and sub-clauses 
(a) to (/) of clause 10 are all “ shall ”. This, I think, is a mistake 
and the procedure will suffer for want of elasticity As to dadu- 
pat, the provision with reference to which date,, back to 1877, the 
Committee apparently had nothing to say on the subject, and I 
should be quite willing to ask the local Government to consider if 
this provision is really necessary. The rule apparently applies as 
between Hindus in the Bombay mufassal ( see I.L R 20 Bombay 
611, a case from Dhuka) and it may be thought desirable to retain 
it as a substantive provision m the new Act. 

Clause 14 of the Bill . — (Paragraph 9 of Sir William Vincent's 
note). The provision that the Court should not be debarred from 
passing a decree for redemption merely on the ground that the 
mortgage debt has not been completely discharged was inserted 
in the old Act m 1882. It is n ) doubt intended to meet the not 
uncommon case where Taymnts on account of interest have 
really liquidated the original debt over and over again, and is clearly 
not intended to be for every day application. The chief obj ection to 
the clause as drafted is that the proviso makes-no reference (as I think 
it might well do) to cases where part of the mortgage debt is still 
outstanding but deals only with those where the date fixed for 
payment has not arrived. The same criti ism may, I think, fairly 
be passed on the last five lines of the mam clause, which I think 
should also give the Court discretion to provide for payment of any 
balance justly due. 

With regard to clause 22 of the Bill, to which my Hon’ble 
Colleague adverts at the end of paragraph 12 of his note the recom- 
mendation of the Committee upon which this is based is, I confess. 
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one that rather commands my sympathy. They suggested (para- 
graph 36, page 22) that an amendment to this effect should be in- 
serted in the Registration Act so that it would have universal effect 
and this seems to me to be a more logical course than the Bombay 
Government’s proposal which would apply it only to the limited 
class of cases to which their Bill is directed. I may add that a similar 
amendment of the Registration Act has been pressed upon me from 
other quarters. My Hon’ble Colleague’s criticism on clause 22 is 
I gather that non-compliance .with the requirements of the clause 
would have no effect, and would be regarded as a mere irregularity 
curable by section 87 of the Registration Act. In the first place I 
doubt if this would necessarily be so, see Ishn Parasad v Baijnath, 
I. L. R 28 All. 707, and Jambhu Parshad v. Muhammad Aftab Ah 
Khan, 42 , L. R., I. A., 22 at page 29. In the second place — if non- 
compliance with the provisions of the clause is to invalidate the 
registration (as I am inclined to think it ought) it -would be very 
easy to make this dear by a slight modification of the wording. 
Lastly, even if the clause is not to be treated as imperative 
it would only stand on the same footing as other provisions of 
the Act which may be governed by section 87, and its insertion 
would at all events ensure the observation in most cases of what 
appears to me to be a very salutary provision. 

Clause 31 of the Bill - — (Paragraph 13 of Sir William Vincent’s 
note). I doubt myself if it would be wise to prescribe a minimum 
rate of 12 per cent, for all cases, but I should not object to the point 
being put tentatively to the local Government. 

I hope I have not gone beyond what was expected of me on the 
further reference to this department, but as I had not had an 
opportunity of seeing the criticisms of the administrative depart- 
ment before, I have thought it better to note at some length upon 
them. 
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No. 62. 

<1— II.) 

APPLICATION OP SECTIONS 128 AND 130 OF THE CRIMI- 
NAL PROCEDURE CODE TO THE MEMEERS OF THE 
INDIAN DEFENCE FORCE. 


I. 

(2nd May 1917). 


It is, I think, at least doubtful whether members of the Indian 

Defence Force could be held 
to be within the provisions of 
Chapter IX of the Criminal 
Procedure Code, and I think 
that this should certainly be 
put beyond doubt by a small amendment of the Chapter. This is 
to my mind the better of two courses suggested by A. D. 


Army Department Adjutant Gen- 
eral’s Branch Case No 46, 849, notes 
of War 1916-17, No 511 

(Legislative Department unofficial 
No. 340 of 1917). 


I agree that the provisions of sections 21, 23, and 24 of the 
Volunteer Act of 1869 are not of real importance, and may safely 
be dispensed with. 


. II. 

(7th July 1921). 

No doubt under section 128 a Magistrate could call upon 
individual members of the Indian Defence Force to assist him m 
dispersing an unlawful assembly, but this is obviously a very diffe- 
rent thmg from requiring the force, as a military force under the 
command of their officers, to do so. I doubt therefore if it would 
be sufficient to rely upon section 128. 

I also doubt whether it would he either right or safe to rely 
upon usmg the Indian Defence Force in an emergency as if it were 
covered by section 130 which it clearly is not. It would I think 
be very unfair to subject a man to a possible trial and conviction 
for murder even though he were to be subsequently pardoned. 
There would also I think be considerable risk of members of the 
Indian Defence Force refusing to obey an order given to them to 
fire on a crowd on the ground that such an order was illegal. It 
must, I think, be remembered that the Indian Defence Force 
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comprises men who know much more about their legal position 
^han privates m an ordinary regiment would do in peace time. 

I think that it would be quite reasonable to introduce this 
amendment in the Schedule of a Repealing and Amending Act and 
I am inclined to agree with Sir William Vincent that it is not likely 
to evoke much criticism. After all it must be remembered 
that we have practically “ disestablished the Volunteers and set up 
the “ local service ” cadre of the Indian Defence Force in 'ts 
place. There would probably always be Volunteers within section 
130 m any Indian Defence Force company w T hich might be used to 
disperse an unlawful assembly and the inconvenience of having to 
rely on them alone in such a case would, I think, be obvious even 
to our elected members, 

MC42LD 
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No. 63. 


Indian Munitions Board Fils 
No G -54 of 1917. 

{Legislative Department unofficial 
No. 377 of 1917). 


INTERPRETATION OF SECTIONS 40 AND 41 OF THE LAND 
ACQUISITION ACT, 1894, (ACQUISITION OF LAND 
FOR A SHIP BUILDING COMPANY). 

(7ih May 1917). 

The preliminary enquiry under section 40 of the Act must 

satisfy the Local Government 
that the work is likely to prove 
useful to the public, and under 
section 41 the agreement to be 
entered into by the Company 
must provide facilities for its “ use ” by the public.” The terms. 
“ useful” m sections 40 (1) ( b ) and 41 r and “ use ” in section 41 (5) 
are, I think, clearly correlative, and though the wording is not very 
happy I think that the measure of public “ use ” under the latter 
provision need only carry out the. public usefulness referred to m 
the former. The difficulty of course ffc that section 41 (5) 
speaks of the public using the <c work ” while what is really 
intended is only that they are to have the benefit of the work. For 
instance, supposing it was a case of gas-work^ it could hardly, one 
would think, have been intended that the public should be entitled 
to use the gas-works but only that the finished product, viz , the 
gas, should be at the service of the public ; and this has, I believe* 
been the view adopted in practice. In the case of the Tata Hydro 
Electric Scheme in Bombay in which I think the land was taken up 
by Government under the Act, the public has no right to use the- 
work ” m its strict sense, but the Company are bound by their 
agreement with Government to make the power they produced 
available to the public So m the present case if the building of 
ships m India is held to be a project useful to the public it would, 
I think, be a sufficient compliance with the terms of the Act if the 
ships to be built were made available for Indian use. It might 
however also be possible to provide that the Company should be 
bound to build ships for Indian traders, and for Government, and 
that Government should have a call upon all ships of the Company 
for public purposes. It would of course be for the Local Govern- 
ment to provide for the terms of the concession, and so long as they 
were satisfied as to the conditions imposed under section 41(5) the 
agreement could not be questioned. 
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No. 64. 

TAKING OF OATH BY OFFICIALS APPOINTED FROM 
ENGLAND UNDER THE GOVERNMENT OF INDIA ACT. 

{12th May 1917). 


The original idea, I think, was that the obligation to take the 

prescribed oath should be mi- 
(Upslahve Department unofflcml m the case of o(licl!lls 

*° " Oof 19161 appointed from home by the 

'Government of India Amendment Act. TI e Secietary of State, 
however, now informs us that we have power to legislate out here, 
"We can no doubt do so, but we clearly crnnot make the taking of 
the oath a condition of (sa}') the Viceroy assuming his office, and 
it will probably be desirable that the Letteis Patent of his 
appointment should m future be modified to meet this For 
instance, they might provide that he should assume the gover- 
nance of India on taking the prescribed oath , and this would, I 
suggest, have also to be provided for m the case of all appoint- 
ments by the King 

It is noticeable that though we in our despatch of 7th July- 
1916 did not recommend that the Viceroy, at all events should 
take an oath of secrecy, the Secretary of State m his reply assumes 
that we did, and agrees that it is desirable I do not think that we 
should necessarily take this as final, and personally I very much 
doubt if the Viceroy should take an oath of secrecy. Looking 
None of the other Governors Gen- 8>t the form suggested by tbe 
eral seem to take an oath of secrecy . Home Department note, it it 

G. It. L[owndes] clear that it will not do, and 
I should have thought that It would be for tbe Viceroy, as tbe 
King’s representative, in every case to decide for himself to whom 
he would communicate anything I doubt if his Council could 
claim to restrain his doing so, though they might no doubt advise 
him. 

As to the form of the oath of secrecy to he taken by Mem*- 
hers of Council, I think that it will require further consideration. 
If the form suggested by the Home Department is to be taken as the 
model, I would at all events redraft the last 18 words or so, and 
make the obligation one to keep secret all information acquired as 
a member of council unless either the exigencies of public business 
require its divulgence to particular persons, or the leave of the 
Governor-General is obtained. If the existing form is adopted 
he Viceroy would continually have to be telling members of hi* 

■d-2 
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Council that they were not to divulge particular matters. 
It is also obvious that one must communicate things to one’s fellow 
members of council or to other officials m the course of one’s every 
day business. 

I suggest that in the case of the Viceroy it would add to the 
solemnity of the proceedings if the oath to be taken by him were 
administered by the Chief Justice of Bombay or Calcutta. A 
Viceroy practically always lands at Bombay and could hardly land 
anywhere else except at Calcutta. In the case of Governors, the 
same oath might be prescribed, but without this additional 
solemnity. 
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No. 65. 

RECOGNITION BY THE BRITISH GOVERNMENT AS A 
CONDITION ESSENTIAL TO THE STATUS OF CHIEF- 
SHIP IN A NATIVE STATE 


(7th June 1917 ) 


The relationship of Native Chiefs m India to the Paramount 
„ , ^ Power, as I understand it, is 

U P™ & urrender of 
]yr 0> 4 . certain rights of independence 

on the one side and protec- 
tion on the other. It is not strictly speaking m the nature of a 
feudal relationship, though the obligations of a Chief to the British 
Crown are somewhat analogous to the fealty which the vassal owed 
to his lord This obligation is laid on the Chief as the head of his 
State and not merely as an individual, and protection is guaranteed 
to him m the same capacity This seems to me to differentiate the 
case altogether from one where individual rights alone are concerned 
as m the case of an English Peer. 


It is m my opinion of the essence of such a relationship, based 
as it admittedly is on comparative strength and comparative 
weakness, that the Paramount Power should have the right to re- 
cognise or to refuse recognition to a particular individual as Head of 
the State — the right in fact to say that it will or will not accord its 
protection to that individual as representing the State and exercis- 
ing ruling powers in it. At the same time in practice it has been 
found inadvisable to attempt its arbitrary enforcement, and the 
Paramount Power, while still maintaining its theoietical right, has 
ordinarily accepted the natular successor of a deceased Chief unless 
there was manifest reason to the contrary. This has crystallised by 
degrees into a definite practice which no doubt tends to obscure the 
original right of the Paramount Power, and it is only the exceptional 
cases in which interference is necessary that necessitate reference 
to it In ordinary cases the recognition is no doubt merely formal, 
but it is none the less essential as the outward sign of suzerainty. 
All that the Paramount Power has conceded by its practice is that it 
will recognise the customary successor, not that recognition will 
be dispensed with. 

It can only be, I think, on the right to refuse protection that a 
claim to decide disputed cases of succession can be based, otherwise 
the legal heir would be entitled to succeed, and it would only be 
necessary for him to prove his heirship. It was, I take it, m virtue 
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of tins right that the adoption Srnads were granted : If it had not 

existed they would not have 


*1 do not follow my Hon’ble Col- 
legue, Sir C. Sankaran Nair’s argu- 
ment with regard to adoption There 
can be little doubt that in Native 
States m which the custom of adoption 
pievailed the adopted son of a Chief 
was entitled in pre-Bntisk days to 
succeed to the gadi just as much as a 
natural born son. 


been a concession.* The nght 
of deposition, again, which the 
British Government has always 
asserted, though ordinarily 
spoken of as an Act of State, is 
only another off-shoot of the 
same theory. 


It seems to me, therefore, clear that in, principle the suzerain 
must have the right to recognise or lefuse recognition to the succes- 
sor of every Chief and that recognition should he insisted upon m 
every case as essential to the status of Chiefship. It is not, I think, 
a question which may vary with different States, but is an essential 
of the relationship between all States and the Paramount Power. 


That this principle has been definitely recognised in the past 
policy of the Government of India is m my opinion, fairly establish- 
ed This appears sufficiently from the diaft despatch, t and the 

evidence of it is summed up 
' ?r0 N0 ‘ m the note of my Hon’ble Col- 

league, Sir William Vincent There is, therefore, no need for me 
to elaborate the point , no words could be more emphatic than 

those used m the despatchj of 
^Political A., March 1880, Nos. 117- the 3rd March 1880, from Lord 
1 1S * Lytton’s G overnment which lay 

-down that m every case whether the succession is disputed or not 
formal confirmation and recognition by the Paramount Power are 
required, and the point was again emphasized^ m 1891 when Lord 

r, , T -nt Lonsdowne’s Government stat- 

§V/ Secret E , June 1891, Nos 101— , , , , , , „ , , , 

156, coircspondcnce, pjge 2t tli&t it was fully understood 

that no succession was valid 
until recognition had been given. These pronouncements were 
clearly dealing with general principles and not merely with the facts 
of particular cases. It is also, I think, important to remember that 
this principle has been recognised and asserted by writers of undoubt- 

, T , r , ed authority, and so far as 

IlSecret I , March 1917, Nos. 46 — 52. t j* , i 

coirespondenee, page 119. . 1 '“Of ™ nev “ deputed 

until the recent resolution)! was 

passed by the Chiefs Conference. 


I agree that “ recognition ”, or c< recognition and confirma- 
tion ”, better describe the function to be exercised by the Para- 

mount Power than the words 11 approval and sanction 51 which were 
first employed. 



NOTES AND MINUTES BY SIR GEORGE LOWNDES 


139 


I would only add that there seems in reality to be very little 
difference of substance between? the view I have ventured to put 
forward m this note and that taken by my lion ble (Vller-an* m the 
Education Department. He admits that every succession “re- 
quires the recognition and confirmation of the Paramount Power ” 
but suggests that it is m many cases only “ an acknowledgment of a 
pre-existing right ”. In other places my Hon ’ble Colleague speaks 
of the doctrine to which I have expressed my adherence as laying 
down that “ recognition is necessary to confer title ”, or “ that the 
title is dependent upon confirmation I am not quite sure that 
there is not seme confusion of thought here. Title to propeity is not 
on quite the same plane as succession to the Itulership of a subor- 
dinate State. To my mind what recognition gives is the right to 
protection as a subordinate ally, and not merely the right of succes- 
sion to property, though that may follow incidentally. There can 
hardly be a “ pre-existing rights ” to this protection in an unre- 
cognised successc., and it is I think, perfectly correct to say that the 
“ recognition is necessary to confer title ” to the protection of the 
Paramount Poiver or “ that the title ” to this ])i otechori is “ depen- 
dent upon confirmation 

I accept the draft despatch, and have only noted on this point 
at such length as I understand my Hon’ble Colleague’s note aa 
inviting me to do so. 
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No. 66. 

FORM OF ORDER IN THE EXECUTIVE COUNCIL OF THE 
GOVERNOR GENERAL WHERE A MEMBER DISSENTS 
AND THE SIGNING OF DESPATCH BY A DISSENTING 
MEMBER. 

(13th June 1917). 

Though my Hon’ble Colleague Sir C Sankaran Naur 1 is not 

impressed with the importance 
Home Department Public A Pi o- of the question of procedure, 
ceedmgs, Decembei 1917, Nos. 53-54 I think that it IS clearly de&ir- 
(Leg^atore Department unofficial u to formulate a definite rule 

of jiraetice in such matters, es- 
pecially as Minutes of Dissent seem to be increasing m frequency. 

In the case of our Reforms Despatch Sir Reginald Craddock 2 
thought it desirable to add a postscript with reference to my Hon’ble 
Colleague’s Minute of Dissent. I was, however, very doubtful 
at the time whether this was correct, and venture to suggest for the 
consideration of His Excellency and my Hon’ble Colleagues generally 
that the proper course to follow in all such cases is as follows. 

When a draft despatch comes up for discussion m Council and 
any Member disagrees, the draft must necessarily be altered to the 
extent of inserting a formal paragraph stating this fact and, where he 
desires to record a Minute of Dissent, that such Minute is attached. 
It would naturally be desirable m many such cases that the majority 
Bhould state why they were unable to agree with the dissenting 
Member’s views and their reasons would ordinarily be brought 
out m the discussion m Council. Under these circumstances I would 
suggest that the proper Order in Council would be — 

“ that the draft despatch be altered so as to show the dissent 

of the Hon’ble and the grounds on which the 

majority m Cou!ncil are unable to accept his views.” 

An alternative and perhaps simpler form of Order would be 
“ that the draft be altered in accordance with the discus- 
sion in Council and be recirculated for signature ” 

This, however, would be understood as meaning what is more 
definitely expressed in the preceding formula. The dissenting 
Member would then send in his Minute of Dissent, which would be 
recorded and a copy appended to the despatch, and the necessary 
alterations in the draftunade by the department in charge and sub- 
mitted to His Excellency. If His Excellency agreed there would 
be no need to recirculate except for signature. 


1 Education Member. 
8 Home Member. 
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In the present case I would venture to suggest that the Order 
in Council was in wrong form and that when the matter comes up 
again the Order should be rectified. 

My Hon’ble Colleague also, as I understand him, proposes tem- 
porarily to withdraw his Minute of Dissent, but having regard to 
Buies 38 to 40 of the Rules of Busmess I doubt if Jh.e can do this 
except perhaps with the consent of the Governor-General under 
Rule 43. It seems obvious that if after a Minute of Dissent has 
been handed in and the draft despatch has been altered with refer- 
ence to it, a Minute can be withdrawn and one in different terms 
substituted, there will never be any finality. I venture to think 
myself that a dissenting Member should state the grounds of his 
Dissent in Council and that his Mmute should only be a formal 
expression of what he had already so stated. 


The question is also raised as to whether the dissenting Member 
should sign the despatch or not, and it wull be as well that the prac- 
tice on this point should also be finally settled. Note to rule 25 
of Secretariat Instructions (Practice and Procedure, page 105) refers 
to an Order in Council passed after consideration of a despatch from 


Lord George Hamilton In 1901, which appears to me to lay down 
the practice by which we are governed, namely, that important 
despatches are to be signed “ by all those Members who have 
taken part in the discussion.” No exception is made in the case of 
a dissenting Member, and it is not unreasonable that he should 
sign in token of his having taken part in the discussion inasmuch 
as his appended Mmute shows his own position clearly. In the 

no case of the United Provinces 
♦Public A , March 1914, Nos. 83— S5. Councll despatci , ; n 19u> to 

which there were three Minutes of Dissent, all the Members signed 


the despatch, and I believe that this has heretofore been the accepted 
practice I think my Hon’ble Colleague has rather confused 
the issue by referring throughout his note to “ report ° instead of 
despatch ” It is true that in the case of Commission Reports 
some members do not sign the majority Report at all but make 
a special report of their own There can of course be several 
reports of a commission, but there can be only one despatch of the 
Government of India, so that the cases are hardly analogous. It 
may be noted, however, that in the case of Reports of Select Com- 
mittees, of our own Legislative Council, dissenting Members always 
sign the report adding a Minute of Dissent. 


One other small point remains to be dealt with, viz , the conclud- 
ing paragraph of my Hon’ble Colleague’s note with reference to Rule 
28 of the Secretariat Instructions. In the first place I cannot agree 
with my Hon’ble Colleague when he says that “ this is certainly not 
MC42LD * 
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an exceptionally heavy case.” I would suggest that the file which 
has been circulated is a sufficient answer to his dictum, and that 
if the weight of the Public Services Commission Report which is 
involved be added, the volume of papers would undoubtedly speak 
for themselves. I may add that the mere consideration of my 
Hon’ble Colleague’s note has given me several hours’ work. Apart 
from this, however, I doubt if Rule 28 is intended to deal with a 
case where a dissenting Minute is involved. It has to be prepared 
and submitted after the discussion in Council and necessarily 
fnvolves a material alteration in the original draft — and this apart 
irom any discussions as to procedure which may be entailed. 
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No. 67. 

(I— II) 

QUESTION OE LEGISLATION TO MAKE POST OFFICE 
CASH CERTIFICATES NON-TRANSFERABLE. 


I. 


( 13th June 1917.) 


I agree generally with Secretary’s note. Under the English 


Finance Department Accounts 
and Finance Proceedings A , October 
1917, Nos. 804-805. 

(Legislative Department unofficial 


Bills of Exchange* Act, a pro- 
missory note m favour of A. B. 
is treated as equivalent to one 
to A. B. or order, and is there- 


No. 461 of 1917 or A., October 1917, 
Nos. 61—68.) 

* Vide Statute Viet. 45-46, Cap, 61, 
1882, Section 83 (1). 


fore negotiable. But under 
Indian law the position is the 
other way. The certificates 
under consideration are, I think 


clearly promissory notes, inasmuch as they do not merely contain 
an acknowledgment of a debt but embody a promise to pay. They 
are, however, not negotiable under Indian law. But though not 
negotiable they may nevertheless be assignable, the difference being 
that the assignee takes only the rights of the assignor which may be 
less than those of the holder in due course of a negotiable instru- 
ment ; m other words the assignee takes subject to all equities which 
bound his assignor The only question, I think, is whether the note 
printed at the head of the certificate to the effect that it is not 
transferable except with the permission of the Postmaster-General 
makes it — or rather the rights under it — non-transferable. This 
provision must, I think, be taken to be a term of the contract 
between the original purchaser of the certificate and Government, 
and is apparently intended to preclude assignment I do not think 
however, that it is merely in virtue of the agreement between the 
parties, effective m this direction Under section 6 of the Transfer 
of Property Act “ property of any kind may be transferred except 
as otherwise provided by this Act or by any other law for the time 
being in force.” The only provision of the Transfer of Property 
Act which could possibly have any application is section 6 (d) 
which makes “ an interest m property restricted in its enjoyment to 
the owner personally ” non-transferable. This provision is T 
think, intended to apply to quite a different class of matteis, suck 
a leasehold or inahenable tenure, and has never I believe been 
applied to anything partaking of the nature of a mere money debt. 
The wording of the clause m itself appears to me to suggest this, as 
a promise to pay a sum of money to a person could hardly be spoken 
of as an interest which he enjoys in property. Moreover, section 


x2 
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130 of the same Act which deals with the mode of transfer of action- 
able claims (and there is no doubt that the certificate embodies an 
actionable claim) has always been treated as making all claims 
in action transferable by the procedure laid down in the section. 
There is nothing m the Indian Securities Act, 1886, which affects 
the question, and there is so far as I know no other law which touches 
the point I think, therefore that if it is desired to make these 
certificates strictly non-transferable legislation will be necessary. 


n. 

(29th July 1917 ) 

I agree to legislation, but unless the point is considered by 
Finance Department to be of real importance, I think we should not 
go beyond making the Certificates non-transferable except with the 
permission of the Postmaster General. To impose a different con- 
dition now would be to vary the contract with the subscribers, and 
I think that Finance Department should be most scrupulous about 
keeping to the letter of their bond. 
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No. 68. 

(I-H.) 

BARRING OF POST WAR CLAIMS IN CONNECTION WITH 
THE LIQUIDATION OF HOSTILE FIRMS IN INDIA. 

I. 

(14th June 1917.) 

We are not particularly concerned at this stage with the 

Department of Commerce and In- question raised by the India 
dustry Filed papers No. 33—50 Office s communication, but I 
(Legislative Department Unofficial think Commerce and Industry 
No. 490 of 1917). should bear in mind that the 

barring of claims by treaty, and by municipal legislation are 
rather different matters. The mere fact that the belligerent 
nations had agreed that all claims should be barred would no 
doubt be a foundation for municipal legislation, but would not 
necessarily be the equivalent of it. There may again be claims 
which are not enforceable m the municipal courts but only 
diplomatically. I think it may be worth while to call attention to 
these two aspects of the case, as while the Colonial Office letter of 
26th March 1917 seems to deal only with the treaty side of the 
question, the letter to Local Governments is not in terms confined 
to this aspect of the case. 


II. 

(21st May 1918.) 

We clearly have not the material upon which to advise 
except in the most general terms. If the liquidator sold property 
which he had no poweT to sell under the Winding-Up Order it seems 
only reasonable that restitution should be made as soon as possible, 
and the local Government should consult their legal advisers on 
the subject. No validating Act could entitle Government to keep 
the sale proceeds ; all it could do perhaps would be to bar an 
action for damages if the liquidator acted bond fide. I do not 
think that a retrospective vesting order is feasible. 
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No. 69. 


EFFECT OF THE JUDGMENT IN THE MOGUL STEAM 
SHIP CASE BEARING ON THE QUESTION OF REBATE 
AGREEMENTS. 


{7th July 1917.) 


It can hardly be said that the Mogul Steam Ship case decided 
Department of Commerce and In- that rebate agreements are not 


dustry Merchant Shipping A , Proceed- 
ings November 1917, Nos 25 — 33 
{Legislative Department unofficial 
No. 578 of 1917). 


m the restraint of trade. The 
only point decided in the case 
was that, even assuming that 
such agreements were void, as 
being in restraint of trade, this did not give third parties a right of 
action, — the distinction taken being between what is “ illegal” (m the 
sense of indictable) and merely “ unenforceable As a matter of 
fact, on the question whether the agreement m the particular case 
was or was not in restraint of trade, the opinions of the Lords differed 
somewhat widely. Lord Bramwell and Lord Hannen thought it 
was ; Lord Field and Lord Morris thought it was not ; and Lord 
Halsbury and Lord Watson were content to assume, for the 
purposes of argument, that it was. 


As Secretary, however, correctly points out, the Indian law, 
as contained in section 27 of the Contract Act, is considerably 
stricter than the English law, and it is quite likely that such an 
agreement would be held to be void in India as being one by which, 
at all events, some of the parties are restrained from exercising their 
trade. But, however this may be, the effect of such a decision could 
not go further than holding the agreement to be unenforceable 
as betivem the parties. It would give no right of action to third 
parties who were outside the combine. The only way to give 
them a remedy would he definitely to make agreements of this nature 
indictable and actionable, as has been done m America. But I ven- 
ture to agree with Commerce and Industry Department m thinking 
that we cannot afford to legislate hastily on these lines to meet the 
present complaint. 
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No. 70. 

ORAL AGREEMENTS IN CERTAIN FISHERY LEASES IN 

MADRAS. 

(7th July 1917.) 

The Madras letter is not very logical, and the annexed opinion 

of their Advocate General does 
Public Works Department Proceed- not help to make their position 
bgs C W. I., July 1918, Nos. 70 72, c ] earerj }) U t J am not at all sure 

(Legislative Department unofficial ^&t there is not a real diffi- 
No 545 of 1917 ) culty underlying their request. 

They propose to have merely 
■oral agreements for the lease of fisheries where the term does not 
exceed a year and the rent is less than a hundred rupees. But 
assuming (as I think we must ; see. 20 Cal 446 and 24, Cal. 449) 
that section 107 of the Transfer of Property Act applies, delivery of 
possession to the tenant will be necessary. Now I quite agree that 
in ordinary cases deb very of possession may be made by any form of 
transfer of control in fact of which the nature of the case admits. 
But I am not by any means sure that the Courts would apply this 
doctrine to the case of an incorporeal right like that of a fishery, and 
it must be remembered that section 107 refers only to immoveable 
property which does not except by implication as the Courts have 
held, cover fishery rights. Under English law such a right could 
only pass by deed ; actual delivery such as was recognised in the 
case of land does not appear to have been recognised in modem 
times m the case of incorporeal hereditaments such as a fishery. 
I doubt, therefore, if it would be safe for the Madras Government, 
which seems to have many cases of these small fishery leases, to 
rely upon oral agreements plus attempted delivery of possessions 
and this, I think, must be the underlying idea of their Advocate 
General’s opinion, though he does not appear to deal with the points 
specifically. 

' If, however, all that Madras propose (as appears from their 
letter) is to have oral agreements in these cases, the only thing 
that will be necessary will be a notification under section 107 
dispensing with delivery of possession and this should, I think, be put 
to them as sufficient to meet the case. The notification would of 
course be confined to cases where the rent agreed upon was less than 
a hundred rupees. 
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No. 71. 

(i— n.) 

TRANSFER OF THE CONVICT ARJUN LA L FROM JAIPUR 
STATE TO BRITISH CUSTODY. 


I. 


(12th July 1917.) 


Home Department Political A , 
Proceedings June 1918, No? 281 — 307 
and K W 

(Legislative Department unofficial 
No. 709 of 1917 — Confidential File 
No 557). 


It seems quite clear that Arjun Lai was not tried and senten- 
ced in the ordinary course by a 
Jaipur Court and that he is at 
present detained under an ex- 
ecutive order of the Maharaja 
and in effect during His High- 
ness’s pleasure. I must also 
assume that he is a person whose 
liberty m British India .would be prejudicial to our interests. While, 
therefore, I do not think that we ought to take advantage of any of 
our powers of detention merely to oblige the Maharaja and in order 
to carry out in British India the remainder of a sentence of impri- 
sonment imposed by him upon one of his subjects, yet if His High- 
ness chooses to rid himself of the man by pushing him across our 
border, I think that we should not only be legally entitled to deal 
with him as an undesirable immigrant, but should be bound to do so 
in the interests of the State. It might perhaps be sharp practice to 
induce the Maharaja to do this merely because we are anxious 
to get him into our custody, but m this case the boot seems to be on 
the other leg, and the position arises from the Maharaja s desire 
to get rid of a troublesome convict. I have, however, a very clear 
recollection that we have already over and over again induced 
a friendly power on our borders to put people whom we wanted to 
get hold of over the frontier This was, I believe, notably what 
took place between us and Siam m the case of some of the men who 
were tried and hanged in the recent Burma conspiracy case. It 
seems, therefore, to be rather late m the day for us to develop 
squeamishness in such a matter. 


Regulation III of 1818 seems to be unnecessarily heavy artil- 
lery to employ in such a case, and it may be worth considering 
whether it might not be better to make use, of Section 2 ( e ) of the 
Foreigners Ordinance, 1914. If there is any sentimental objection 
to treating a subject of a Native State as a foreigner though he 
certainly is one technically for the purposes of this Ordinance) the 
corresponding powers under the Ingress into India Ordinance 
1914, would probably suffiee. 
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It is of course for Home Department to make up their minds 
whether m view of the possibility of further agitation over this 
man’s case, it would be wiser to press the Maharaja to keep him. 
My note is only written on the supposition that the Maharaja is 
unwilling to do so and proposes to rid himself of the burden by 
putting the man over our frontier. 


n. 

(29tk August 1917.) 

Section 5 of the State Prisoners’ Act. 1858, would only seem to 
apply to prisoners already confined in some jail, etc., in the Presi- 
dencies of Madras or Bombay. It would, therefore, I think, be 
better to act under the State Prisoners’ Act of 1850, under Section I 
of which a warrant of commitment under Regulation III of 1818 
may be directed to (in effect) any jail, etc., m the territories of the 
East India Company. Both Regulation III of 1818 and Act 
XXXIV of 1850 have been applied to Ajmer-Merwara where, I 
presume, the transfer of the man to British custody would be made. 
MC42LD ^ 
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No. 72. 

DISPOSAL OF THE G P FUND MONEY OF THE LATE 
MR. W II SHARP (EFFECT OF SUBSEQUENT WILL 
MODIFYING FORMER DECLARATION NOMINATING 
SINGLE BENEFICIARY;. 

(23rd July 1917.) 

I do not think that there is really much difficulty in this 

Finance Department Pensions and particular case, though I agree 
Gratuities Pioceedings C , October that it raises questions of some 
1917, No. .562. interest from the pomt of view 

v ,I f?. I f Ia f tlv ( e ,- I)opart ' nent unoffiual of the Provident Fund Rules. 
" O’ 0 iJ ^ If the bequest of the Rs. 26,000 

and odd standing to the deceased’s credit in the Provident Fund to 
Ms sister and sister-in-law m equal shares is invalid in law by reason 
of the previous allocation under the rules of the whole of it to 
the sister-m-law, she will have to elect either to confirm the pro- 
visions of the Will or to dissent from them, and in the latter case 
will have to relinquish the benefits which she takes under it, and 
as apparently the latter are the greater, there can be httle doubt that 
she will elect to take the Will 

It is quite clear that Government having notice of the Execu- 
tors’ claim, cannot in any case pay over the Rs. 26,000 to the sister- 
m-law. Their proper course, m my opinion, is to communicate to 
her the terms of the “ declaration ” by the deceased, informing her 
at the same time of the Executors’ claim, and to ask her whether 
she has any objection to the money being paid over to them. If 
she agrees, there will be no further difficulty , if she objects and asks 
that the Rs. 26,000 may be paid to her, the matter will have to go 
to the Court. Probably the simplest way to have it decided would 
be for either Government or the Executors to take out an Origi- 
nating Su mm ons in Bombay for the purpose I have not the ru es 
of the Bombay High Court before me, but speaking from recollec- 
tion I think that the Court would have jurisdiction to determine 
tMs question by Originating Summons, and that it would be the 
cheapest course for all concerned Probably the Court would 
order the costs to come out of the estate, so that incidentally 
Government would get a legal decision on the question wMch has 
‘been so much discussed m these notes free of cost ! If, however, 
it is inconvenient for Government to communicate direct with the 
sister-in-law, who is apparently in England, the Executors mi gh t 
be told that Government can only pay the money over to them if 
they obtain the consent of the sister-in-law, and that f ailing her 
consent the matter must be referred to the High Court, with the 
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suggestion that they should take out an Originating Summons 
The Executors would then probably send the sister-m-law a copy 
of the Will, and point out to her that it was in any event a question 
of election, and she would no doubt be advised to consent. 

Turning now to the legal question as to the effect of the rules, 
I agree that they in law constitute a contract, between the depositor 
and Government. The contract, as I read it, so far as this case is 
concerned, (and I wish to make it clear that I am only dealing with 
the particular case and the facts out of which it arises) is that m con- 
sideration of the periodical payments made by the depositor, Govern- 
ment will inter aHa pay a certain sum to him on his retirement from 
service, or if he dies before retirement or actual payment (leaving no 
widow or children) pay it to his nominee, provided the nomination 
is made in a particular way, and failing any such nomination will 
pay it to his legal representative. Under Rule 20 the depositor is 
entitled to make a revised nomination vhieh. if made on the 
prescribed form will he as effective as an original nomination, i e. t 
Government will be bound under their contract to pay to the new 
nominee, pro tanto administration by Government is evidently 
considered to be one of the jjenefits of the scheme which the depo- 
sitor will only be entitled to the advantage of, provided that he 
complies with the conditions laid down. But I do not think that 
the meaning of the rules is more than this A declaration m the 
prescribed form is clearly not a final disi'osition of the depositor's 
interest , it may be changed from time to time by substituting a 
new declaration , it may lapse by the death of the nominee , and 
I think that it may equally be meiely revoked The depositor 
may quite conceivably wish, if circumstances have changed from 
what they were at the time be made the nomination, to leave the 
money (over which, if he is unmarried, he clearly has an absolute 
power of disposal) to go to his legal representative, giving up the 
advantage of direct payment by Government to those whom he 
may desire to benefit, and I can find nothing m the rules which 
indicates that he is not entitled to do so. Rule 20 does not, I think, 
mean more than that if he wishes to retain the benefit of direct 
payment by Government, but to change his nomination, he must do 
so by a fresh declaration in the prescribed form. £o far as the words 
“ desires to Tevise his declaration ” might possibly be thought to 
include revocation or cancellation, it is obvious that it would take 
extreme ingenuity to fill up the form m such a way as merely to 
revoke the previous declaration, and it seems, almost obvious that 
revocation pur et simple was not in the mind of the draftsman of this 
rule. But 'though it does not purport to provide for mere revoca- 
tion, it does not, m my opinion, in any way prohibit it. Indeed, 
the form of the declaration in itself indicate# that it is revocable, 
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as it deliberately purports to be of a testamentary nature, i.e , it is 
intended specifically to speak only from death, and all the world 
knows that testamentary dispositions can be revoked at any time. 
Having regard to the testamentary form of the declaration, it is, 
perhaps, doubtful whether mere notice of cancellation would be 
sufficient having regard to the law as to the revocation of wills, but 
there can be no doubt whatever that, unless the rules limit the 
right of revocation, it would be well revoked by a later Will making 
a different disposition of the property The effect of the revocation 
would no doubt be that Government is relieved from the obliga- 
gation of finding out and paying the depositor’s nominee, but this 
is all. 

Secretary suggests that the present question is covered by pre- 
vious opinions of my predecessor in office, Sir S. P Sinha, and if I 
thought this was so I should certainly hesitate greatly before putting 
forward an opinion of my own at variance with his. But it does 
not seem to me that there is really any conflict. I have been 
referred to two opinions of Sir S P. Smha on Provident Fund cases. 
The fiist is dated 3rd March 1910 and clearly treats only of the 
power of a depositor who has a wife and children to deal with a Pro- 
vident Fund deposit by Will, and the view taken is that he cannot, 
but this does not affect the present case. It may well be that the 
contract by the rules is that m consideration of the payment by the 
depositor Government will, if he leaves a wife and children, pay the 
ultimate amount of the deposit to them, and that the depsitor’s 
power over the Fund under these conditions is limited to a power of 
appointment among the particular class of beneficiaries The second 
opinion is, dated the 29th Apnl 1910, and the question there under 
consideration was whether a nomination by a Mohammedan depo- 
sitor which was contrary to the Mohammedan Law of Inheritance 
would he valid. A Mohammedan under his personal law can only 
dispose of one-third of his property by Will and (speaking generally) 
bequests to persons who are heirs in excess of their legal shares are 
invalid and the only question under consideration was whether a 
nomination under the rules was or was not outside his personal law 
of the depositor. My Hon’ble predecessor was apparently of 
opinion that a disposition in the form prescribed by the rules was 
altogether outside the Mohammedan Law, though I am not sure 
whether he had the actual form before him, or considered the case 
from the point of view of its being a testamentary declaration. But 
however, this may he, he was not considering the question whether a 
nomination by an unmarried depositor could be cancelled or revoked, 
and I do not think that the mere fact that he has made use of the ex- 
pression “ the employ^ cannot make a Will with reference to his 
share in the Fund ” should he taken as having any application to 
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a state of facts altogether different from that which he was consider- 
ing. Moreover, that Sir S P. Smha did not intend to use these 
words m the wide sense of which they are no doubt capable, seems 
to me to be clear from his reference to the money passing “ in the 
absence of the specified persons ” to the legal representative of the 
depositor, which would of course include an executor. 

I only wish to add that where the Government Solicitor has been 
consulted I do not think that we should be asked whether his advice 
ought to be followed. Any further reference m such a case should 
obviously be to the Advocate General. 
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No. 73. 


QUESTION WHETHER AN ENTRY IN THE SHEET ROLL 
OF ANY INDIAN SOLDIER DYING ON ACTIVE SER- 
VICE CAN BE TREATED AS A VALID WILL. 


(1st August , 1917.) 

As I read the Army Department’s proposal it is that an entry 

m the sheet roll of any Indian 
Legislative ^Department unofficial goldier dying on active service 
No 645 of 191/. shall have the legal effect of a 

will made by him and shall require no proof. 

If this is what is intended (and the Army Department will no 
doubt forgive me if I have misunderstood them) it can of course 
be so provided by legislation, but the proposal is entirely without 
precedent and I doubt if the difficulties m the way of such a cutting 
of the Gordian knot of administration have been appreciated. To 
take a very simple case, viz., that of a Mahomedan soldier dying 
on active service By his personal law he can only dispose by will 
of a third of his property . the remaining two-thirds are divisible 
amongst his legal heirs The present proposal would m effect 
entirely override the Mahomedan law and would enable him 
in effect to dispose of the whole by will The Army Depart- 
ment probably know what a very sacred thing the Mahomedan 
law is, and I cannot think that they would wish to override it by 
legislation of this sort. Then take the actual case out of which this 
reference has arisen, viz., that of a Hindu who has left two sons, one 
a major apparently and one a minor, and a widow, and who has 
nominated the major son as his heir, would it be desirable that such 
a nomination should in law deprive the minor son of all share in 
the estate and the widow of hor legal right of maintenance 1 So 
long as such a nomination is made only to indicate the person to 
whom the soldier desires, the petty effects which he has with him to 
be made over m the event of his death, the position is reasonable 
enough, but if such a nomination is to be treated as an indefeasible 
will great difficulties will be encountered. All sorts of other ques- 
tions would also arise for consideration. If the sheet roll is to be 
treated in effect as a will, will it be superseded by a later will ? 
Indian soldiers who are subject to the Indian Succession Act can 
when on active service make an oral will, so can most Hindu and 
Mahomedan soldiers, and a sheet roll will could hardly prevail 
against a subsequent valid testamentary disposition. Again under 
the ordinary law a man must be of full age before he can make a will 
is it intended to disregard this salutary provision which is of almost 
universal application and to give legal validity to a minor’s wijj 
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if made by In 5 ' sheet roll 2 I notice also that the sheet roll provides 
for the nomination of a person to whcim the estate should be made 
over on behalf of the “ heir ” ; this I presume would ordinarily he 
the Commanding Officer, and following the analogy of the 
will, I imagine timt the intention would he that he should 
be the executor. If this is what is intended, it must be borne m 
mind that this person would be saddled with all the w omes of 
administration, payment of debts, etc., and this would be practically 
impossible m the case of a man’s Commanding Officer on active 
service. The real fact is that the army authorities have been led 
by Mr Thakoredas Parekh into the belief that legislation of this 
nature is a very simple matter and will get rid of all difficulties, 
whereas it really involves all sorts of complicated questions and 
would require very careful thinking out. If I have not misread 
what the Army Department intend, I w’ould venture to suggest that 
the proposals should be reconsidered. 
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No. 74. 

(X— II ) 

QUESTION WHETHER CIVILIAN ENEMY SUBJECTS IN- 
TERNED IN INDIA ARE PRISONERS OF WAR WITH- 
IN ARTICLE 4 OF THE HAGUE REGULATIONS. 

I. 

(2nd August , 1917.) 

I have detained tins file as it raises a point of considerable 

Legislative Department nnoffimal s0 “ e , 

Nos. 593 of 1917 and 872 of 1917. though actual question 

Confidential File No. 565. to be decided is a petty one. 

The point to which I have 
referred is whether enemy subjects resident in the country, 
whom it has been found necessary to intern, thereby become pri- 
soners of war withm Article 4 of the Hague Regulations, to which 
Judge Advocate General has referred, and I must confess that I 
am not prepared to subscribe to his view. Reading the whole of 
Chapter II of these Regulations I feel no doubt that it is only deal- 
ing with members of the armed forces of the enemy whether “ com- 
batant or non-combatant ” (vide Article 3) who have been made 
the subject of capture If this is the correct view there is no diffi- 
culty about the meamng of arms m Article 4 : it would clearly 
cover any weapons of offence or defence which were m the posses- 
sion of the captives, and if they were armed with shot guns they 
would clearly be liable to confiscation. But in my opmion this 
article has nothing whatever to do with civilian enemy subjects 
subjected for political reasons to restraint in the country where 
they happened to be when the war broke out. No doubt in old 
days the practice was to make them prisoners of war * see Oppen- 
heim’s International Law, Volume n S. 100: but this practice 
has long been abandoned, and I feel little doubt that we must not 
have the restrictive measures which we have been forced to adopt 
against civilian residents of enemy nationality or sympathies on the 
old doctrine of our right to make them “ prisoners of war.” In the 
first place it must be remembered that the action we have taken 
has been in accordance with our Municipal Law and that it was 
only under the authority of specific legislation that any persons were 
interned while no powers have been deemed necessary for the deten- 
tion of the large number of “ prisoners of war,” rightly so called, 
who are now located in different parts of India. In the second 
place it must also be remembered that we have taken similar action 
against persons who though our own subjects in the legal sense of 
the term, are suspected of enemy sympathies. Our action there- 
fore against all such persons has not been based upon any theory 
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r,t their being prisoners of war, but merely upon our general riuht 
■of making laws for all persons in India and of takmir whatever pre- 
cautions we deem necessary for the protection of the State But 
though we have legislated for the restriction of the lihertv of such 
persons, we have not taken power to confiscate any of their property 
and indeed have most carefully avoided anything of this sort 
throughout, as being contrary to the generally accepred principles of 
modem international law. I also notice that under section 22 of the 
English “Aliens Restriction (Consolidation) Order 1914,” though 
power is taken to *' seize ” any arms found in the possession of an 
ahen enemy there is no suggestion of confiscation, the power 
to seize being only based on the contravention of a legal prohibition 
against possession. 

On the whole therefore I feel little doubt that the fire arms to 
which these papers relate must be treated as the private property 
of enemy subjects and are not liable to confiscation, unless within 
some provision of our municipal law. It seems clear that they are not 
within the confiscatory powers of the Arms Act, and the only way 
therefore that they can be dealt with is under section 7 of the Enemy 
Trading Act 191 G. This Act was no doubt intended to deal with 
rather a different class of property, but the words of the section 
would certainly allow of their application to these fire-arms. I 
should have thought however that it would have been sufficient 
merely to keep them ; very simple precautions would prevent their 
being altogether spoilt, and after all the loss would not be ours but 
that of the owners. 

I should under ordinary circumstances have been content 
merely to endorse Secretary’s note with which I am in complete 
agreement, but there seems to be some general confusion as the posi- 
tion of interned enemy subjects, who are frequently spoken of as 
** prisoners of war ” and I think that' the point needed clearing up. 
For instance in the paper under consideration one of the Germans 
referred to is spoken of as “ interned in India as prisoners of war ” 
though really I presume interned under the Foreigners Ordinance, 
1914. I also notice that there is nothing in this letter td suggest 
that the other two Germans concerned were even interned at all. 
If they were merely repatriated as the letter suggests there could 
hardly be any question of their having been “ prisoners of war ” 
In any possible sense. 


II. 

, (9th October , 1917 ) 

My previous note on this subject was written on the assump- 
tion that the foreigners then concerned were interned under the 
MC42LB a. 



m 


NOTES AND MINUTES BY SIR GEORGE LOWNDEEv 


Municipal law of India, viz , the powers granted by the Indian 
Legislature under “ TLe Foreigners' Oidmanee, III of 1914.” This 
Ordinance, which has since been confirmed by Act I of 1915, was 
and is just as much part of the municipal law of India as the Penal 
Cede, or any other Act of the Indian Legislature and if tl e intern- 
ments in question were earned out under the powers so granted 
I think that my previous opinion was right, and that the internees 
are not prisoners of war m the technical acceptance of that term. 
If however I was wrong uyny assumption, and the persons m ques- 
tion were seized and imprisoned without any legislative sanction, 
and merely as an Act of State, then I agree with Colonel Caruana 
that they are prisoners of war and should he treated as such. 
The question therefore resolves itself into one of fact, and it may 
be that the facts will require to he elucidated m each case 

I was perhaps not justified m my assumption that all intern- 
ments were carried out under the provisions of Ordinance III of 
1914, as some persons may have been interned prior to the 20th 
August 1914, when Ordinance III of 1914 came into operation, and 
their internment may not have been subsequently regularised by an 
order under the Ordinance. It was, however, not unreasonable to 
assume that all internments by the Military authorities after 20th 
August 1914 were under the Ordinance. No order in writing seems 
to have been required and our powers under section 3 were dele- 
gated widely to the local Military authorities all over India (see 
the Notification of 22nd August 1914, cited at pages 325-6 of “ Le- 
gislation and Orders relating to the War.”) 

The English case referred to by Colonel Caruana (see Law 
Times, Volume 113, page 971) is direct authority for the proposition 
that enemy subjects interned merely by executive orders after 
the declaration of war, aie prisoners of war, but does not touch the 
case of persons so interned # under legislative enactment It is 
quite clear from both the judgments reported that the act of intern- 
ment m that case was not justified under any of the emergency 
statutes passed since the commencement of the war, and was merely 
an executive act outside the law and this, in my opinion, is what 
makes all the difference. 

If the point is considered to be of importance I think that it 
should he referred to the Secretary of State and he may think it 
desirable to take the opinion of the law officer at Home upon it. 
It may well be that a large question of international law is involved, 
upon which action in India should be taken upon approved lines. 
I shall be glad to discuss the question with Colonel Caruana if the 
Army Department think the matter of importance. 
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No. 75. 

PROPOSED CONVENTION BETWEEN THE GOVERNMENT 
OF MADRAS AND THE FRENCH COLONY OF IvARIKAL 
REGARDING IRRIGATION BY THE WATERS OF THE 
KAUVERY. 

(13th August, 1917 ) 

Ir we choose to make an agreement with Mysore, (and this 

Public Works Department Proceed. 1S ' ° f ^ 1St the position 

ings Civil Works Irrigation A., October amounts to) it cannot in any 
1917, Nos. 1 — 4. way prejudice French interests, 

(Legislative Department unofficial and we must undertake to 
No. 710 of 1917). settle with France I agree 

with Secretary that it is un- 
desirable to allow the French Government to enter into any sort 
of negotiations with Madras or Mysore Any complaint the French 
have to make must be settled by the Government of India There 
will be no real difficulty, as the amount of water passed on fiom 
Mysore will be ample to ensure the full quantity to the French, 
settlement. Of course Madras may lose by this if the arbitrator 
has not in fact made sufficient provision for both, but I do not think 
that this consideration should be allowed to complicate the question 
of the binding character of the award The point as I understand it, 
is not whether the award is a good one or a bad one, but merely 
whether Madras is bound by it. 
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No. 76. 

ALIGNMENT OF PROVIDENT FUND MONEY (CASE OF 
MR A J. MOON). 


\20th A utjuh', 1917.) 


I rr.oPosF first to deal wrth the general situation, and then 
Finance D. pa*** nt Piuctedmgs with the particular rules which, 
I\ usions and ( .rauaJe-s, A , Meich 1910 , have been referred to m con- 


\\- 12 — 13. 

\ T. ' , . r t c *ati\ 4 Dcpa. tnwnt uuoffk la! 
Xo fliKy* IU 1 T j 


nection with the Moon case. 


Apart from tiuv -statutory ^ alfdftv given to the rules by Act 
IX of 1897. tlu*v merely constitute a contract Letween Government 
and the depositor the interest of the depositor in the fund is, under 
the contract, one that only matures in favour of him personally on 
bn retirement un.il then he has only a contingent interest in a 
future sum but it is none the less transferable under the ordinary 
law (see section 6 of the Transfer of Property Act, IV of 1882) 
and Government as the depositee and eventual debtor is under the 
ordinary law (see chapter VIII of the last mentioned Act) bound 
by notice of any valid transfer just as much as a private depositee 
would be. The supervention, however, of the Provident Funds Act 
of 1897 complicates the position, as it validates the rules to a certain 
extent, hut to a certain extent only, and so far as it does n t do 
so the ordinary law still applies. 

The material pro\isfons of the Act from this point of view- 
are sections 3 and 4 which — 

(1) deal with provident fund interests not exceeding Rs. 2,000 

in value, standing to the credit of a deceased depositor, 
and give certain definite powers with regard to their 
distribution, but only in the event of the depositor’s 
death ; 

(2) provide that no compulsory deposits shaH be liable to 
attachment or shall pass on insolvency to- the Official 
Assignee : 

(3) validate provisions made by the rules for the widow and 
children of the depositor hut here again only in case of 
his death. 

The Act does not however either directly or by implication 
invalidate any assignment of the depositor’s interest which is not 
inconsistent with the provisions above referred to, leaving both its 



NO rCS AND MINUTE'S BY SIR GEORGE LOWNDES. 


m 


vahdirv and effect to be decided by the ordinary law. According 
to the rules when a man retires from service his interest in 
the fund becomes his absolute property subject however to 
an apparent condition that if he dies before it is handed over.it 
is to go to his widow and children. Apart therefore from 
ca'-e . coming under th’s exception which I will consider later on, 
any assignment wdiich -the depositor may have made of this 
interest is, I think, valid m law and becomes effective in favour 
of the assignee upon the depositor completing his period of 
service In my opinion it is equally valid whetl er m fact made 
before or after retirement, and to this extent I think that the 
judgment of Maeleod J was defective, though of course he was 
only dealing w ith the ease of a transfer made afttr retirement and 
was not concerned with the other ers^, so that what he said with 
reference to it was merely obiter If therefore Government have 
notice of any assignment of a depositor's interest, dulv made in 
accordance w ith the provisions of section 1 TO of the Transfer of 
Property Act, they are bound on the depositor's retirement (when 
the v become m fact his debtor) to art upon it as much as any other 
debtor would be The mam object of the rules and the Act is, 

I think, clearly to ersure provision being made in the event of the 
depositor's death dunny service for bis widow and children. Once 
he has retired the money is his own and Government has no further 
interest in it . he may (as Mr. Parsons says) either gamble the 
whole of it away the day after he gets it, or mav utilise it for the 
benefits of lus family No ass’gnmeutof his interest m the fund 
will take effect or bind Government in any way, if he dies before 
retirement • but it will take effect and will bind Government 
in my view, if he li\ es to con plete his bCiT we 

Trinmg to the rules, which Sir R A Gamble suggests require 
arm ndment the material considerations seem to be as follows — 

(1) The words in rule 10 (I) “ and be handed over to him 
unconditionally ** are perhaps not very happy, but 
they are. I think, only intended to apply as between the 
depositor and Government, and to emphasise the fact 
that the depositor’s right to the money is as against 
Government absolute. This however w T ould seem to 
be made sufficiently plain by the preceding words 
" become his absolute property,” and the words in 
question can, I think, be omitted without in any way 
altering the terms of the contract. Unless there is 
some real objection to their omission, I think that it 
would be wise. If however this is thought undesirable, 
it should be made dear by a note that the words are 
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only intended to apply as between the depositor and" 
Government, and do not affect any right which a third 
party may have acquired by assignment from the de- 
positor 

(2) The words in rule 10 (2) and (2) (a), providing that “ in 

the event of an officer’s death after 

retirement , but before the money has been handed over’* 
his interest m the fund shall go to his widow and child- 
ren, seem to me to be inconsistent with rule 10 ( 1 ) by 
which the money becomes his absolute property on re- 
tirement. If ft has become “ his absolute property,” 
it must, whether actually paid to him or not, pass on 
his death as part of his estate, and not by the special 
form of devolution provided by rule 10 (2) (a) At the 
same time, the provisions of rule 10 (2) (a), being m favour 
of the widow and children, would [at all events apart from 
the words of rule 10 (1) ] be within Bectron 4 (2) of the 
Act of 1897, and would thus override the ordinary law. 
If therefore it is desired to retain the words italicised 
above, I think that rule 10 (7) requires further modi- 
fication m order to get rid of the inconsistency I have 
referred to Probably the simplest way of doing 
this would be to substitute in rule 10 (7) for the words 
“ and be handed over to him unconditionally ” the 
words “ subject only to the provisions of sub-rule- 
(2).” 

Personally however I should advise the omission from rule- 
10 {2) of the words “ or after retirement but before the money has 
been handed over,” as I think they m any case create an anomaly 
in rules the basis of which is only to provide a special method of 
devolution in the event of a depositor dying before retirement, 
and in case of his serving his time out to leave him free to dispose 
of his fund-moneys as he likes The retention of these words is 
also likely to cause practical difficulties, m the case of an as lgn- 
ment by a depositor, which matures in favour of his assignee by the 
depositor’s retirement, but which might apparently be defeated by- 
mere delay in payment to the assignee by Government until the de- 
positor dies. In such a case probably the courts would hold that 
the right of the assignee to the money was complete, and that it 
ousted any claim of the widow and children under rule 10 (2). The 
question would however be a difficult one upon which there might 
well he conflicting rulings. ° 

(3) Pule 10 (3) (a) again g^es rise to undoubted difficulty. 
I think that what is intended by this rule is that Govern- 
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meat Mill not be bound by or recognise any assignment 
or encumbrance which purports to override or affect the 
interest of the widow and children in the event of the 
depositor dying before retirement. If this is all that 
is intended, the wording of the rule is obviously too 
wide and should, I think, be restricted as above. So 
far as the rules (as expressing the contract between 
the depositor and Government) make provision for the 
widow and children, they are validated by the 1897 
Act and the ordinary law is displaced ; but, as already 
stated, any dealings by the depositor with his interest 
in the fund, which do not infringe their right, are left 
untouched, and if valid under the ordinary law Govern- 
ment cannot refuse to recognise them. 


It is not necessary for me to deal specifi “ally with the case of 
r , _ j-v . , v wills. I have had to consider 

one aspect of this in a recent 
file and I have no desire to go over any of the same ground again 
It will be sufficient for the purposes of this case that so far as concerns 
a depositor’s interest m the fund which matures by his retirement 
he has the same power of disposition by will as he has over any other 
part of his general estate. 
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No. 77. 

GRANTING OF SOLATIUM IN THE CASE OF ACQUISITION 

OF LAND 

(29th September 1917.) 

Mr Rowland’s 1 very careful summary* of the English legislation 
, . , n , . . gives Revenue and Agriculture 

culture. Land Revenue Proceedings A.» Department the information 
March 1918, No. 28. they ask, with regard to 

(Legislative Department unofficial “ safeguard I think that 

No. 830 of 1917P this had better stand over for 

♦Enclosure to Pro. No. 28. , , , , . , 

consideration later. As at pre- 
sent advised I am not prepared to agree, to the abolition of the “ 15 
per cent solatium ”, though I think that it may be worth considera- 
tion whether it should not be reduced to 10 per cent, and whether 
there should not be power to refuse it in particular cases. All that 
recent legislation at home suggests is that no solatium is allowed 
in the case of acquisitions for local improvements, mainly in rural 
areas where the large landowners have failed to do their duty by 
the people who live on the land. I cannot conceive that this princi- 
ple is applicable to (say) the case of Government taking up land in 
Simla to provide residences for its own employees, or to such a case 
as the acquisition of land on the Poona Ghats for the establishment 
of a power station to supply Bombay. It will no doubt be under- 
stood that it would be impossible to amend the Land Acquisition 
Act merely to deal with tills question, and that it could only be 
taken up when a general revision of the Act is undertaken. I have 
suggested certain blue pencil alterations of the draft to make it 
less commitaJ, and I hope that Revenue and Agriculture will see 
their way to accept them. 


*Attach£ in the Legislative Department. 



Rule's 4M> MISrrE^ BY 'sITi ilEuHi/t, Luw.VMn- 


No. 78. 

LIMIT OF TERRITORIAL WATERS 
(11th October 1917 ) 

Foreign and Political Department ^ also ].a\ *■ lio doubt a-" to 
Proceedings Internal Ii , January 11H 8, the correctness of Secretin y s 
'Nos 387 — 389. answer to the question pro- 

(Legislative Department unofiu lal pounded 
Ko. 885 of 1917). 1 

I feel some interest in the question as to whether the usual 
territorial limit of 3 miles can be reckoned seawards from a mere 
rock only visible at low tide, a proposition which seems to mo to be 
extremely doubtful. The only case so far as I can discover m v-h wh 
this question has been considered is an old Admiralty case of 1805 
reported under the name “ The Anna ’ in the 5th Volume of 
Christopher Robinson’s reports at page 383c The question there 
was whether an enemy ship which had been captured off the 
coast of America was at the time within the protection of American 
territorial waters. The locus in quo was the mouth of the Mis- 
sissippi Raver, and the American Government claimed to reckon the 
3 miles from certain small islands formed by alluvial deposits carried 
down by the river. Sir William Scott, before whom the case came, 
accepted this contention holding that these islands, though unin- 
habited w'ere part of the territory of America. They were, however, 
clearly always above sea level and were resorted to for shooting 
and taking birds’ nests, and it seems to me to be a considerable 
jump from this decision to hold that a mere point of rock, only 
emerging from the sea at low tide, is part of the territory of the 
nearest Native State. The origin of the 3-imlc limit is supposed 
to be the range of effective protection by gun fire, and would there- 
fore pre-suppose that the land from wdiich it was to be measured w^as 
at least capable of fortification — a theory which w r ou!d clearly be 
inapplicable to a rock like the Kalyan Kada. If a light-house 
were built on a sunken reef out at sea I doubt if this could be held 
to give a new starting point for territorial jurisdiction at all events 
without an effective occupation of the reef as an accession of terri- 
tory.. It is also peihaps material to refer to the Territorial 
Waters’ Jurisdiction Act, 1878 (41 and 42 Viet, c. 73), wdiieli applies 
to India, Section 7 of this Act makes the limit of territorial waters 
for the purposes of the Act a manne league from" the coast ” 
measured from low water maik, and I doubt if an isolated rock* 
apparently nearly three miles fum the actual shore, could be 
considered as part of the “ coast ”, Questions as to the limit 
MC43LD 
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of territorial waters are, however, always difficult ones, as there 
is by no means a general consensus of international opinion about 
the 3-irnle limit, and we have ourselves m past time for fiscal 
purposes claimed jurisdiction beyond the 3-miles . see what are 
known as the Hoveling Acts (9 Geo. Ill c. 35 and 24 Geo. III. c. 

•Cf, 10 and 17 V.ct , c. 10, s, 212. 47 “) , si “e repealed. But it 

would, I think, be a sound rule 

in dealing with claims of Native States to accept the limitation laid 
down in the Territorial Waters Jurisdiction Act above referred 
to. 

$$*$***** * * 

* ¥ ¥ * s* * * * * 
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No. 79. 

PROPOSAL TO BRING “ MISJOINDERS' 5 UNDER THE 
PURVIEW OF SECTION 537 OF THE CODE OF CRIMINAL 
PROCEDURE. 


(26th October 1917.) 

I agree generally with Secretary I am against the proposal 
_ . , ^ to bring ‘ misjoinders ” Uo 

No sfs ofTon partracnt callec >) the purview of 

section 537 1 . It is not of 
course really a case of “ misjoinder”, but of the trial of a larger 
number of offences at the same time than the law allows I ha to 
no doubt that m mne cases out of ten this would seriously prejudice 
the accused, and that it would be unsafe to leave it to the courts 
to determine whether or no the illegality has caused a failure of 
justice. I feel sure that any advocate who had practised at all 
extensively m criminal courts would agree with this view, and it 
would probably be pressed upon us m Council. 


x The Code of Criminal Procedure, 1898. 
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No 80 


(i-in.) 

PROPOSED OP DIN AM E TO CONTROL THE MAXIMUM 
PRICE UF CERTAIN ARTICLES OF COMMERCE. 

I. 


{ 2 X < . > cmb< r. 1917 ) 

The question ot maximum prices seems to have Been germinat- 
ing in the Munitions Board since 
April last, and it is a little hard 
that a big proposal for legis- 
lation should be thrown at our 
heads under an “ urgent ” 
slip tuO when we aie moving to Delhi It is only a chance that L 
am here at all at the moment 


T>ep.irtmuit of Commodes and In- 
sist rv Proceedings Internal Tiade, A., 
No. S — ■31, 

tLt'gdaine D partaunt un<»nci<il 
No 9t»3 ot l'U7 J 


I cannot thmk that m anv case such a subject as this, is within, 
the legitimate scope of rn ordinance The needs of the war I know, 
and am prepared to deal v.irii bv rules under the Defence of India 
Act , but I am uni We to understand bow an emergency, unconnected 
with the war, lies suddenly come into existence since the recent 
session of the Legislative Council I also have grave doubts 
whether the Munitions Board s proposals, apart from the necessities 
of the war, are required for *’ the peace and good governance of British 
India *’ They may he verv desirable m the interests of the various 
trades concerned, but that is. I venture to think, hardly sufficient. 

So far as war needs go, anvthmg that is required can be effectively* 
provided for bv Rule. If the existing provisions for fixing com- 
pensation are inadequate— though in the case of all recent rules it 
is to be fixed by a Government expert, which appears to be going 
tame way towards merely leaving the matter in the hands of Gov- 
ernment — we can no doubt modify them. But if it is desired 
frankly to be ible to regulate prices m India generally, altogether 
npait from war needs of nurse legislation will be necessary. I can,, 
however, hardly conceive that tins is a policy to be embarked upon 
under cover of an urgent slip Yet it seems to be what Sir Thomas 
Holland intends Under the head ‘ w Cement ” for instance he com- 
plains that unreasonable prices are being charged to local authorities, 
and he apparently wishes to be able to fix the price at which cement, 
is to le so d to them. Under the Head “ Coal and Coke ” too, 
the suggestion is not so much that war industries m Bombay are 
being held up for want ol coal (a position which could legitimately 
be dealt with under the Defence of India Act) but apparently that 
the general public is being victimized. Personally I thought 
that one of the objects of setting up a Committee to control the 
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supply of wagons was to prevent coal going to speculators altogether, 
and to see that it was only supplied to actual consumers. If I am 
correct in my recollection on this point, it would seem that the 
Committee has not been altogether successful, but this would 
hardly be sufficient justification for the present drastic proposals. 

The suggestion I notice is to schedule only special commodities 
at first, but to take an unlimited power to add to the list, which would 
obviously enable Government to control prices of every commercial 
product and manufacture m India — a socialistic possibility which 
we should find it somewhat difficult to defend apart from the 
needs of the war. If, however, anything of the kind is to be done 
it ought, in my opinion, to be done by legislation m the ordinary 
course, and not hurried through by Ordinance without submission 
to the Legislative Council Council legislation would have to follow 
next session m any case however “ cumbrous ” the procedure 
may seem But the question of policy is such a far-reaching one 
that it must be definitely settled before this Department can be 
asked to consider any question of drafting 

n. 

(25th June 1918 ) 

The standardised cloth referred to is presumably to meet the 
requirements of the poorest classes. It can only be to provide for 
their necessities that action under the Defence of India Act will 
be possible The difficulty in this case will not be m making 
the rules but in workmg them. If control of the manufacture 
of cloth generally is required, legislation m Council will have 
to be undertaken. Commerce and Industry Department should 
clear this point up. 


m. 

(3rd July 1918 ) 

If the Home Member agrees that the difficulty of buying cotton 
cloth is likely to lead to nets and internal disturbances, I think 
we ought to deal with the situation by rules under the Defence of 
India Act as suggested m this file, but only so far as to control 
the classes of cloth used by the poor. I should be very unwilling 
to attempt to control the better kinds of cloth in any way. It 
seems to be of importance to ascertain if there is likely to be shortage 
of raw cotton — not merely at the moment, but during the continu- 
ance of the war. If we sell all our surplus of this year’s crop and 
there is the failure of the crop m the coming season, we shall be 
in serious straits. These considerations seem to me to have 
a considerable bearing upon the question of a cotton export duty 
which is discussed on another file. 
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No. 81. 

(I— II) 

SUPPLY OP WARM CLOTHING, ETC., TO LASCAR SIN SEA- 
GOING VESSELS. 

APPLICATION OR OTHERWISE OP THE ENGLISH MER- 
CHANT SHIPPING LAW TO VESSELS NOT REGISTERED 
IN THE UNITED KINGDOM. 

I. 

( 10th Noiember 1917 ) 

Department of Commerce and In- ^ AGREE oa both the point* 
dustry Proceedings Merchant Shipping referred to above. 

A , September 191S, Nos. 1 — 9. 

(Legislative Department unofficial 
No. 952 of 1917.) 

Section 27 of the Act of 1883 is not very clearly worded, but the 
effect of it is, I think, that items (a) to (g) of sub-section (1) are to 
be statutory terms of every agreement, and provisions as to advance 
of wages, supply of warm clothing and other lawful stipulations 
are optional The form of the agreement is to be sanctioned by 
the Governor- General m Council, but there is no power given to 
him to prescribe additional compulsory terms : all he can do is 
to see that there is room on the form for their addition. 

I think that the question of heating stands on the same footing 
as warm clothing. 


II. 

(7th August 1918 ) 

The question put to us, as appears from Commander Hickman’s 
letter, is whether surveyors surveying ships in Bombay have power 
to enforce the accommodation provisions laid down by section 261 
of the Merchant Shipping Act, 1894, which are considerably more 
liberal as regards crew spaces than those of section 70 of our Act 
of 1859 as modified by Act XIII of 1876. 

The answer, as it seems to me, in the case of sea-going ships 
not registered in the United Kingdom, must be in the negative, 
since section 261 (d) provides that in such cases, where the ship 

is within the Indian jurisdiction, these accommodation provisions 
shall not apply r 
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No doubt the result is a hopelessly anomalous one as the moment 
the ship leaves Indian jurisdiction, i.e , goes beyond the three-mile 
limit, the requirements of section 210 of the English Act become 
imperative, and non-compliance with them constitutes an offence 
for which the shipowner is liable under the section. It may be 
that on the return of the ship to Bombay, or at its port of destination 
if in a British possession, an owner who had refused compliance 
with the prolusions of section 210 could be prosecuted thereunder 
section 686 of the Act, and this possibility might be pointed out to 
recalcitrant owners by the Bombay surveyors As the law stands, 
however, they cannot, m my opinion, directly enforce the provisions 
of the English Act m the case of ships not registered m the United 
Kingdom. 

In the case of ships registered in the United Kingdom, the law 
would seem to be otherwise, and surveyors m India should 
apparently insist on the English rule being observed ; see Peninsular 
and Oriental Steam Navigation Company v. The King, 1901, 2, 
K. B. 686, where Mathew, J held that m respect of such ships 
the provisions of the English Statute must be taken to override 
those of the Indian Act. The judge was of opinion that m the case 
of all such ships our Act was in direct conflict with the English 
Statute. He id not, however, deal with the case of ship re- 
gistered out of the United Kingdom, and section 261 of the Act was 
not referred to. 



192 


NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


No. 82. 

REJECTION OF THE CLAIM OF THAKUR GOPAL SINGH 
TO SUCCEED TO THE ENTIRE THIKANA OF CHAWKRI 
IN THE JAIPUR STATE CRITICISM BY SIR ELLIOT 
COLVIN, AGENT TO THE GOVERNOR-GENERAL IN 
RAJPUTANA, OF THE ATTITUDE ADOPTED BY HIS 
HIGHNESS THE MAHARAJA OF JAIPUR IN THE CASE. 

(19th November 1917 ) 

* Judged by purely legal stand- 

Foreign and Political Department ar ds, and apart from the 
Proceedings Internal B., January 1918, respect due to any considered 
Nos 175 — 178 opinion of Sir Elliot Colvin, this 

(Direct reference.) case d oes no t really present any 

very great difficulty. 

A reference to arbitration and an award constitute in law a 
contract between the parties m the terms of the award, and there- 
fore as between the four brothers all the conditions of the award 
referred to in the case were no doubt binding The main provision 
of the award was apparently a partition of the family estate upon 
certain lines, but it contamed a clause to the effect that none of 
the brothers or their widows should adopt any one but a brother’s 
son, and that if any brother died sonless his share should in effect 
go to the Tikai or head of the family. The clause is very obscurely 
worded, but I take this construction as the one put forward by the 
petitioner Gopal Singh ( see Enclosure 1, to Proceedings Nos. 177, 
passage marked A) and as obviously the most favourable to hjs 
case. A private agreement that the property should devolve 
m this way would, however, as I understand, be ineffective accord- 
ing to the law of the State, and could only be validated by the 
sanction of the Maharaja whose prerogative right it is to decide 
questions of succession in the case of estates of this nature where 
there is no direct male heir This term of the award, therefore, 
though possibly valid for what it was worth as between the brothers, 
would obviously not affect the inherent rights of the Maharaja, 
who "was no party to the arrangement unless he in some way subse- 
quently assented to it, and the only question m the case is whether 
it is clear that he had done so. I put the issue in this form as I 
understand that there would be no ground for interference by 
the Government of India unless this question could be answered m 
the affirmative. 

The case for Thakur Gopal Singh is that the Maharaja did mfact 
assent to this particular clause of the award by his order of 11th 
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October 1901, which m effect confirmed the decision of the State 
Revenue Court dated 7th May 1901. It is, therefore, necessary to see 
exactly what this decision was and under what circumstances it was 
given. It seems that after the death of Mangal Si.igh, the father of 
the four brothers, a dispute arose as to the succession, and the State 
having a claim against the whole Thikana for revenue attached 
the property, and it appears to have remained under attachment for 
seven years. This case (referred to in the papers as the Matmi 
ease) was eventually dealt with by the Revenue Comnnssoners m 
January 1900 and an order was passed by them that the Matmi 
dues should he realized from all four brothers and the Thikana 
released Their decision eventually went up to the Maharaja for 
confirmation, and he held that having regard to the disputes between 
the brothers it would be useless to release the estate without set- 
tling what their individual interests in it were, and he referred 
It back for this purpose Thereupon the case came on again before 
the Revenue Court, not as before merely as a case between the State 
and the family as a whole, but as a case between the four brothers 
to ascertain their respective rights The agreement of reference 
and the award were pleaded by three of the brothers as entitling 
them to a formal partition. Gopal Smgh, however, held out and 
claimed the whole, but (as it seems) studiously avoided appearing 
before the court until the hearing was practically over. Two specific 
Issues were raised, namely, (i) whether the custom of the tenure 
was partition or descent by primogeniture ; and (n) whether 
partition should be made according to the award. The Court 
found formally on both these issues 1 ; on (?) that partition would 
be m accordance with customs, and on (n) that there was no reason 
why the arbitration award should not be accepted and that parti ion 
should he decreed m terms of it. Their decision then went up to the 
Council and from it to the Maharaja who accepted “ the pro- 
ceedings ” and ordered them to be put m force. 

It seems, however, obvious from this short resume of the case 
that what the State was primarily concerned with was merely the 
payment of revenue, but that incidentally it was thought desirable 
to ascertain what were the interests of the four brothers inter se 
in order that the proper share of the revenue might be levied from 
each. There was no reference throughout the proceedings to* 
rights of succession on death or to adoption ; the case proceeded 
strictly and properly on the two particular issues Taised and no 
other question was discussed. The only peg upon which it is possible 
to hang an. argument that the question of succession as between 
the brothers and the Maharaja was covered by the Court’s decision 
is a sentence which occurs in the judgment to the following effect . 
MC42LD 2b 
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It is aKo incumbent on the parties to abide by the other conditions' 
laid down in the aw ard and which it is not necessary to repeat in 
this, decision.” It is upon this sentence that Sn Elliot Colvin lays 
particular stress, and he .says of it, “ It would seem difficult for 
the courts to have exp.esoed themselves with more precision m 
regard to the bearing and general acceptability of the award ” 
I must confess that this seems to me rather a strong assertion to 
make The sentence m question occurs at the end of a detailed 
recital of the terms of the partition and before the objections 
of Gopal Singh are dealt with, and it appears to mean no more than 
that there were other terms in the award which were equally 
binding between the parties but which were not material to the only 
issue then under consideration, namely, whether the allocation 
of particular v llages to the particular shares should be upheld. 
Not only was no issue formulated as to the question of succession 
after the death of a sharer, but the attention of the Court w r as 
evidently not drawn to the point in any way : there -was no discussion 
as to the necessity of the Maharaja’s sanction to the arrangement 
nor -was it ever asked for as the parties evidently thought that it 
was not required, and when the case came up to the Maharaja there 
was nothing even remotely to suggest to him that he was being 
asked to sign away his prerogative rights. 

Under these circumstances, it seems difficult to understand 
upon what grounds it could be argued at all that the Maharaja 
had assented to this particular clause of the agreement in the sense 
of sanctioning an arrangement which was invalid without such 
sanction. It may fairly be suggested that m confirming the decree 
of the Revenue Court he was acting only in his judicial capacity 
and not m his capacity of sovereign ; and that giving the fullest 
effect possible to the sentence quoted from the Revenue Court’s 
judgment above, all that the Maharaja did was to confirm this 
particular clause of the awaid a? between the brotho s, his assent 
to it no 4- being apparently considered necessary and certainly not 
being asked. But even if these may be thought technical objec- 
tions (though I am not at all sure that they are), the fact re mains 
that there was admittedly no express assent by the Maharaja, and 
the only possible ground m law upon which the case for Gopal 
Singh could be based would be estoppel, the argument being that 
'by confirming the decision of the Revenue Court he had led Gopal 
Singh to believe that the clause as to succession had his sanction ; 
and this is, I think, the ground on which Sir Elliot Colvin rests 
his opinion. 

Estoppel, however, is a very dangerous basis for any layman’s 
decision, and I doubt if Sir Elliot Colvm quite realized the limitations 
of it. The doctrine is a purely equitable one, well-known both 
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to English and Indian law, and there are two essentials of its 
applicability which are obviously wanting in the present case. The 
first is that the representation made (in this case by the confir- 
mation of the Revenue Court’s decision) must have been made 
“ wilfully ” (Pickard v. Sears, 6 A. and E , 475), or as section 115 
of the Indian Evidence Act puts it “ intentionally ",ie, mtending 
it to be acted upon by the other party ; and the second that the 
other party must have acted upon the faith of it to his detriment. 
Now, in the present case the Maharaja has declared that he never 
intended to make any representation as to his sanction, and 
Sir Elliot Colvin accepts this as true and admittedly Gopal Singh 
has never acted in any way to his detriment upon the alleged repre- 
sentation. It was not as if the courts’ decision was not binding upon 
him, but was accepted by him on the faith of the Maharaja’s 
sanction to the succession clause. The decree was finally binding 
upon him, and he merely sat down under it because he could not 
help himself in any way. There was, therefore, to my mind clearly 
no estoppel and if the case is to be dealt with on either legal or 
equitable considerations, Gopal Smgh in my opimon has no case. 

If, therefore, I am right in assummg that the Government of India 
could only interfere in this case if it was clear that the Maha aja 
had in 1901 assented to Gopal Smgh’s right of succession, 
I am very definitely of opinion that this has not been established. 
It seems to be suggested in the notes that the Maharaja’s disposition 
of the estates of Sheonath Smgh and Ganpat Smgh was the result 
of corruption, and this may no doubt have influenced Sir Elliot 
Colvin’s attitude towards the present claim, but there is nothing 
in the papers submitted to me which would justify my basmg any 
conclusions upon this suggestion. 
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No. 83. 


INTERPRETATION OF THE TEEM “ FINDER ” UNDER 
THE INDIAN TREASURE TROVE ACT, 1878. 


(20th November 1917) 


This is a memorial to the Government of India in which it 

is claimed that a decision of 
the Collector under Section 7 
of the Indian Treasure Trove 
Act, 1878, was wrong. The 
decision is admittedly final un- 
der Section 17 of the Act, and there does not seem to be any chance 
of a claim being made against the Government by the memorialist 


Department of Education Proceed- 
ings Archaeology and Epigraph} , A » 
December 1917, Xcs fl-7. 

(Legislative Department unofficial 
No. 1023 of 1917).' 


in the courts I do not think therefore that the case is carried 
by rule 17(e) of the rules of Business It maybe that it comes- 
under Rule 17 ((f), but this is a rule which we have recently honoured 
more in the brea* h than the observance, and I think that when the 
case arises dixectlv after a memorial to the Government of India, 
and at all events involves a question of construction under one of 
our Acts, we ought not to be astute to throw it out. 


I have read the papers, and think that the decision of the 
Collector on the facts was right. The memorialist w T as clearly 
acting throughout m his capacity of Tahsildar with the aid of 
the police and the village officials, and it seems clear that apart 
from this aid and the information which he had received in his 
official capacity, he would never have made the “ find ” at 
all. He admits that he employed men to dig for him, and it is not 
disputed that they were paid out of Government funds If the 
diggers whose actual hands turned np the vessels were not the 
“ finders ” within the meaning of the Act on the ground that they 
were merely servants or employees, it would seem to be obviously 
inconsistent not to apply the same reasoning to the Tahsildar 
himself who clearly employed them on behalf of Government. 
The Tahsildar was m fact only a middleman between his employees 
and his employer and I cannot see how under the circumstances 
he could have been held to be individually the “ finder ”, 

Whether the reward granted to the memorialist was sufficiently 
liberal or not, I must of course leave to the administrative depart- 
ment to decide. 
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No. 84. 

AMENDMENT OF ARTICLE 179 OF THE INDIAN LIMITA- 
TION ACT, 1908, AND THE PERIOD OF LIMITATION 
FOR SUBSTITUTING LEGAL REPRESENTATIVES OF A 
DECEASED PARTY IN AN APPEAL TO THE PRIVY 
COUNCIL AND THE PRINTING OF RECORD IN CON- 
NECTION WITH SUCH APPEAL 

(28th November 1917) 

Homs Department Proceedings I Will deal With the suggestions 
Judicial A , April 1919, Nos 324—344 put to local Governments m 
(Legislative Department unofficial order. They are summaused at 
No. 974 of 1917). p a g e 22 of these notes. 

We should, I think, agree to the amendment of Article 179 
of the Limitation Act, reducing the period for an application for 
leave to appeal to 90 days, but this would necessitate a corres- 
ponding amendment of the rule presenbed by the Schedule to the 
Order m Council of 10th Apiil 1838 (.?ee Stafford and Wheelers’ 
Privy Council Practice, page -192). Applications of this nature 
are covered by section 5 of the Act which is sufficient to provide 
for any cases of hardship, though it is noticeable that no such 
exception is allowed by the Privy Council regulation above referred, 
to , attention might be diau n to this fact. 

I think that we may also agree that 90 days is a sufficient 
period to allow in, ordinary cases for applications to substitute 
the legal representatives of a deceased party. I doubt, however, 
whetl-er such applications are covered by our Limitation Act or 
whether we have power to legislate on the point. Once an appeal 
has gone to the Privy Council, neither the Indian Courts nor the 
Indian legislatuie would appear to have any control over the 
proceedings there. Under the Civil Procedure Code we have 
legislated to give courts certain powers with reference to appeals 
to the Privy Council ; but none of these powers appear to touch 
the conduct of the appeal in London and they are stnctlv confined: 
to matters within our own jurisdiction out here. When an 
appeal has once been admitted to His Majesty in Council, either 
under an Indian Court’s certificate or under special leave granted 
in London, any application for substitution of parties would seem 
to concern the Privy Council only, and except under delegation 
from it could hardly be dealt with by courts in India. It will be, 
therefore, for the Privv Council, m the first place at all events, to 
decide within what period such application must be made. Undet 
Rule 51 of the Judicial Committee Rules, 1908 (Bsntwich’s Privy 
Council Practice, page 459) reviver applications have to be made 
to the Privy Council accompanied by a certificate from the Indian 
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court showing who are the proper persons to be brought on the' 
record, but no period of limitation is prescribed, and I think that 
the attention of the Privy Council might be drawn to this It 
would also be reasonable for them to delegate to the Indian courts 
a general power of substitution in the case of a death occurring 
before the despatch of the record to England. This power has been 
granted m the case of colonial appeals under rule 22 of the Colonial 
Appeal Pvules (Bentwich page 31), but there seems to be no corres- 
ponding delegation m the case of Indian appeals. 

If the Privy Council were prepared to prescribe a period of 
limitation for such applications generally, we could bring our 
limitation Act mto line, and if they were willing to allow some 
latitude in exceptional cases, we could apply the provisions of 
section 5 of the Act. 

We should r I think, agree to the reduction of the period under 
this head to 90 days with the existing alternative of six weeks. 
There should, I think, be power to extend this- period for good 
cause ; some limit should be prescribed, and I suggest that an 
additional two months would be sufficient. 


I think that the rule should be as here stated. It would to 
my mind be a mistake to have a more rigid rule insisting upon 
security in cash or Government paper in every case. 


This no doubt raises a question of some difficulty on which one 
could hardly expect unanimity. But it is obvious that revival 


♦See the case cited in the enclosure 
to the Madras letter of 15th February 
1917, which is presumably a case of 
consolidated appeals. 


proceedings are a particularly 
fertile cause of delay* and are 
frequently used for obstruc- 
tive purposes. There seems 
however to be a considerable 


consensus of opinion in favour of the proposal. The High Courts 
of Bombay, Calcutta aiid Allahabad support it ; the Madras High 
Court are apparently divided on the point, but they agree that it 
should not be necessary to serve any further notices on parties 
who have not entered an appearance after the admission of the 
appeal. The Central Provinces and Sindh courts support the pro- 
posal. The Punjab and Oudh Judges, are divided. The Burma 
Chief Court is against it. 


Under the circumstances it would be fairly safe to provide 
that it should not be necessary to bring on the record the repre- 
sentatives of a deceased party who had not appeared either at the 
hearing in the High Court or upon any subsequent proceedings, but 
that in such cases ‘advertisements should be published notifying 
all persons interested, and thus giving them the opportunity of com- 
ing in if they desired to do so. 
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If provision is to be made to this effect it might be done by 
'an amendment of the Civil Procedure Code This would I think, 
be within our competence as it would, apart from a mere question 
of practice m the Privy Council, only touch the effect m India of 
the Order m Council made upon the appeal, the enforcement of 
which is now dealt with by Order XLV, Rule 15 of the Code. It 
would, however, obviously be desirable to obtain the assent of the 
Privy Council to the amendment as a rule of 'practice affecting 
appeals of which they were seised. I also think that to avoid con- 
tention as to the effect of such a rule upon the rights of persons 
who had not appeared in the Privy Council, it would be ad\ isable 
to enact definitely that notwithstanding the death of any party 

to whom the rule applied, the 

e , m effect the final decree m the terms of the or( J er * j n Council 

should have the same force and 
effect as if it had been made before the death took place, unless 
the Privy Council otherwise directed. This saving clause would, 
I think, be sufficient to cover any cases of possible hardship. 

This has been generally accepted. 

The Allahabad High Court suggest that they already have 
powders to dismiss an appeal for delay. But I am not at all sure 
that this is so Once an appeal has been admitted by the Privy 
Counc 1, I cannot think that a High Court in India could have 
jurisdiction to dismiss it except under special powers granted by 
Parliament m the ordinary way We might be able to legislate 
in India for the withdrawal of a certificate granted by a High 
Court, but this seems to me to be as far as we could go. Probably 
the best course would be for the Privy Council to make provision 
for this on the lines of the Colonial Appeal Rules under which, 
where an appellant fails to show due diligence in procuring the 
despatch of the record, the respondent may apply to the local court 
for a certificate to that effect, upon the granting of which the 
appeal is deemed to be dismissed (see Rule 21 of the Colonial 
Appeal Rules cited in Bentwich, pages 30-31). 

This is in my opinion the most important question in Hie 
case and on the whole I think that our proposals have met with 
more success in the provinces then I expected. I am for my own 
part still convinced that it is only on these lines that any real 
reform can be achieved. 

We may, I think, omit Burma and the Central Provinces 
from consideration. They do not at present print any of their 
appeals, and so far as I know there has been no question of undue 
delay in cases coming from these provinces, the number of their 
appeals moreover is small. 
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It is also incumbent on the parties to abide by the other conditions' 
laid down m the award and which it is not necessary to repeat m 
this decision ” It is upon this sentence that Sn Elliot Colvin lays 
particular stress, and he says of it, “ It would seem difficult for 
the courts to have exp: essed themselves with more precision in 
regard to the bearing and general acceptability of the award ” 
I must confess that this seems to me rather a strong assertion to 
make The sentence m question occurs at the end of a detailed 
recital of the terms of the partition and before the objections 
of Gopal Singh are dealt with, and it appears to mean no more than 
that there were other terms in the award which were equally 
binding between the parties but which were not material to the only 
issue then under consideration, namely, whether the allocation 
of particular v llages to the particular shares should be upheld. 
Not only was no issue formulated as to the question of succession 
after the death of a sharer, but the attention of the Court was 
evidently not drawn to the point in any way , there was no discussion 
as to the necessity of the Maharaja’s sanction to the arrangement 
nor was it ever asked for as the parties evidently thought that it 
was not required, and when the case came up to the Maharaja there 
was nothing even remotely to suggest to him that he was being 
asked to sign away his prerogative rights. 

Under these circumstances, it seems difficult to understand 
upon what grounds it could be argued at all that the Maharaja 
had assented to this particular clause of the agreement in the sense 
of sanctionmg an arrangement which was invalid without such 
sanction It may fairly be suggested that in confirming the decree 
of the Revenue Court he was acting only in his judicial capacity 
and not m his capacity of sovereign ; and that giving the fullest 
effect possible to the sentence ^quoted from the Revenue Court’s 
judgment above, all that the Maharaja did was to confirm this 
particular clause of the award as between the brothers, his assent 
to it not being apparently considered necessarv and certain ly not 
being asked. But even if these may be thought technical objec- 
tions (though I am not at all sure that they are), the fact remains 
that there was admittedly no express assent by the Maharaja, and 
the only possible ground in law upon which the case for Gopal 
Singh could be based •would be estoppel, the argument being that 
‘by confirming the decision of the Revenue Court he had led Gopal 
Singh to believe that the clause as to succession had his sanction ; 
and this is, I think, the ground on which Sir Elliot Colvm rests 
his opinion. 

Estoppel, however, is a very dangerous basis for any Iajunan’s 
decision, and I doubt if Sir Elliot Colvin quite realized the limitations 
of it. The doctrine is a purely equitable one, well-known both 
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lo English and Indian law, and there are two essentials of its 
applicability which are obviously wanting in the present case. The 
first is that the representation made (in this case by the confir- 
mation, of the Revenue Court’s decision) must have been made 
“ wilfully ” (Pickard v. Sears, 6 A. and E., 475), or as section 115 
of the Indian Evidence Act puts it “ intentionally ”, i.e., intending 
it to be acted upon by the other party , and the second that the 
other party must have acted upon the faith of it to his detriment. 
Now, m the present case the Maharaja has declared that he never 
intended to make any representation as to his sanction, and 
Sir Elliot Colvin accepts this as true and admittedly Gopal Smgh 
has never acted in any way to his detriment upon the alleged repre- 
sentation. It was not as- if the courts’ decision was not binding upon 
him, but was accepted by him on the faith of the Maharaja’s 
sanction to the succession clause. The decree was finally binding 
upon him, and he merely sat down under it because he could not 
help hims elf in any way. There was, therefore, to my mind clearly 
no estoppel and if the case is to be dealt with on either legal or 
eqmtable considerations, Gopal Smgh m my opinion has no case. 

If, therefore, I am right in assuming that the Government of India 
could only interfere in this case if it was clear that the Maha aja 
had m 1901 assented to Gopal Singh’s right of succession,. 
I am very definitely of opmion that this has not been established. 
It seems to be suggested m the notes that the Mahara}a’s disposition 
of the estates of Sheonath Smgh and Ganpat Smgh was the result 
of corruption, and. this may no doubt have influenced Sir Elliot 
Colvin’s attitude towards the present claim, but there is nothing 
in the papers submitted to me which would justify my basing any 
conclusions upon this suggestion. 
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No. 83. 


INTERPRETATION OF TEE TERM “ FINDER ” UNDER 
THE INDIAN TREASURE TROVE ACT, 1878. 


(20th November 1917) 


Department of Education Proceed- 
ings Archeology and Epigraphy, A., 
December 1917, Xos 8-7 
(Legislative Department unofficial 
No. 1023 of 1917)1 


This is a memorial to the Government of India in which it 

is claimed that a decision of 
the Collector under Section 7 
of the Indian Treasure Trove 
Act, 1878, was wrong. The 
decision is admittedly final un- 
der Section 1 7 of the Act, and there does not seem to be any chance 
of a claim being made against the Government by the memorialist 
in the courts, I do not think; therefore that the case is carried 
by rule 17(e) of the rules of Business It maybe that it cornea 
under Rule 17 (g), but this is a rule which we have recently honoured 
more m the brca' li than the observance, and I think that when the 
case arises directly after a memorial to" the Government of India, 
and at all events involves a question of construction under one of 
our Acts, we ought not to be astute to throw it out. 


I have read the papers, and think that the decision of the 
Collector on the facts was right. The memorialist was clearly 
acting throughout m his capacity of Tahsildar with the aid of 
the police and the village officials, and it seems clear that apart 
from this aid and the information which he had received m his 
official capacity, he would never have made the “ find ” at 
all. He admits that he employed men to dig for him, and it is not 
disputed that they were paid out of Government funds. If the 
diggers whose actual hands turned up the vessels were not the 
“ finders ” within the meaning of the Act on the ground that they 
were merely servants or employees, it would seem to be obviously 
inconsistent not to apply the same reasoning to the Tahsildar 
himself who clearly employed them on behalf of Government. 
The Tahsildar was in fact only a middleman between his employees 
and his employer and I cannot see how under the circumstances 
he could have been held to he individually the “ finder ”. 

Whether the reward granted to the memorialist was sufficiently 
hberal or not, I must of course leave to the a dminist rative depart- 
ment to decide. 
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No. 84. 

AMENDMENT OE ARTICLE 179 OF THE INDIAN LIMITA- 
TION ACT, 1908, AND THE PERIOD OF LIMITATION 
FOR SUBSTITUTING LEGAL REPRESENTATIVES OF A 
DECEASED PARTY IN AN APPEAL TO THE PRIVY 
COUNCIL AND THE PRINTING OF RECORD IN CON- 
NECTION WITH SUCH APPEAL. 

(28th November 1917.) 

Homa Department Proceedings I will deal with the suggestions 
Judicial A., April 1919, Nos 324—344. put to local Governments in 
(Legislative Department unofficial, order. They are summansed at 
No. 974 of 1917). p a g e of these notes. 

We should, I think, agree to the amendment of Article 179 
of the Limitation Act, reducing the period for an application for 
leave to appeal to 90 days, but this would necessitate a corres- 
ponding amendment of the rule prescribed by the Schedule to the 
Older m Council of 10th April 1838 (see Salford and Wheelers’ 
Privy Council Practice, page 492). Applications of this nature 
are covered by section 5 of the Act which is sufficient to provide 
for any cases of hardship, though it is noticeable that no such 
exception is allowed by the Privy Council regulation above referred 
to , attention might be diawn to this fact. 

I think that we may also agree that 90 days is a sufficient 
period to allow in, ordinary cases for applications to substitute 
the legal repiesentatives of a deceased party. I doubt, however, 
whether such applications are covered by our Limitation Act or 
whether we have power to legislate on the point. Once an appeal 
has gone to the Privy Council, neither the Indian Courts nor the 
Indian legislature would appear to have any control over the 
proceedings there Under the Civil Procedure Code we have 
legislated to give courts certain powers with reference to appeals 
to the Privy Council ; but none of these powers appear lo touch, 
the conduct of the appeal m London and the} 1 " are strictlv confined 
to matters "within our own jurisdiction out here. When an 
appeal has once been admitted to His Majesty m Council, either 
under an Indian Court’s certificate or under special leave granted 
in London, any application for substitution of parties would seem 
to concern the Privy Council only, and except under delegation 
from it could hardly be dealt with by courts in India. It will be, 
therefore, for the Privv Council, in the first place at all events, to 
decide within what period such application must be made Under 
Rule 51 of the Judicial Committee Rules, 1908 (Bentwieh’s Privy 
Council Practice, page 459) reviver applications have to be made 
to the Priyy Council accompanied by a certificate from the Indian 
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court showing who are the proper persons to be brought on the 
record, but no period of limitation is prescribed, and I think that 
the attention of the Privy Council might be drawn to this. It 
would also be reasonable for them to delegate to the Indian courts 
a general power of substitution in the case of a death occurring 
before the despatch of the record to England. This power has been 
granted in the case of colomal appeals under rule 22 of the Colonial 
Appeal Buies {Bentwich page 31), but there seems to be no corres- 
ponding delegation m the case of Indian appeals. 

If the Privy Council were prepared to prescribe a period of 
limitation for such applications generally, we could bring our 
Limitation Act into line, and if they were willing to allow some 
latitude in exceptional cases, we could apply the provisions of 
section 5 of the Act 

We should r I thmk, agree to the reduction of the period under 
this head to 90 days with the existing alternative of six weeks. 
There should, I think, be power to extend this- period for good 
cause ; some limit should be prescribed, and I suggest that an 
additional two months would be sufficient. 


I think that the rule should be as here stated. It would to 
my mind be a mistake to have a more rigid rule insisting upon 
security in cash or Government paper in every case. 


This no doubt raises a question of some difficulty on which one 
could hardly expect -unanimity. But it is obvious that revival 


♦See the case cited in the enclosure 
to the Madras letter of 15th February 
1917, which is presumably a case of 
consolidated appeals. 


proceedings are a particularly 
fertile cause of delay* and are 
frequently used for obstruc- 
tive purposes. There seems 
however to be a considerable 


consensus of opinion in favour of the proposal. The High Courts 
of Bombay, Calcutta ahd Allahabad support it ; the Madras High 
Court are apparently divided on the point, but they agree that it 
should not be necessary to serve any further notices on parties 
who have not entered an appearance after the admission of the 
appeal. The Central Provinces and Sindh courts support the pro- 
posal. The Punjab and Oudh Judges are divided. The Burma 
Chief Court is against it. 


Under the circumstances it would bo fairly safe to provide 
that it should not be necessary to bring on the record the repre- 
sentatives of a deceased party who had not appeared either at the 
hearing in the High Court or upon any subsequent proceedings, but 
that in such cases advertisements should be published notifying 
all persons interested, and thus giving them the opportunity of com- 
ing in if they desired to do so. 
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If provision is to be made to this effect it might be done by 
'an amendment of the Civil Procedure Code This would I think, 
he within our competence as it would, apart from a mere question 
of practice m the Privy Council, only touch the effect m India of 
the Order m Council made upon the appeal, the enforcement of 
which is now dealt with by Order XLV, Pule 15 of the Code It 
would, however, obviously he desirable to obtain the assent of the 
Privy Council to the amendment as a rule of' practice affecting 
appeals of which they were seised. I also think that to avoid con- 
tention as to the effect of such a rule upon the rights of persons 
who had not appeared in the Privy Council, it would be advisable 
to enact definitely that notwithstanding the death of any party 

to whom the rule applied, the 
** e , m effect tbe final decree in the terms of the order'" m Council 
' ,l; ' " should have the same force and 

effect as if it had been made before the death took place, unless 
the Privy Council otherwise directed. This saving clause would, 
I think, be sufficient to cover any cases of possible hardship. 

This has been generally accepted. 

The Allahabad High Court suggest that they already have 
powers to dismiss an appeal for delay. But I am not at all sure 
that this is so Once an appeal has been admitted by the Privy 
Counc 1, I cannot think that a High Court m India could have 
jurisdiction to dismiss it except under special powers granted by 
Parliament in the ordinary way We might be able to legislate 
in India for the withdrawal of a certificate granted by a High 
Court, hut this seems to me to be as far as we could go. Probably 
the best course would be for the Privy Council to make provision 
for this on the lines of the Colonial Appeal Rules under which, 
where an appellant fails to show due diligence in procuring the 
despatch of the record, the respondent may apply to the local court 
for a certificate to that effect, upon the granting of which the 
appeal is deemed to be dismissed (see Rule 21 of the Colonial 
Appeal Rules cited in Bentwich, pages 30-31). 

This is in my opinion the most important question in the 
case and on the whole I think that our proposals have met with 
more success in the provinces then I expected. I am for my own 
part still convinced that it is only on these lines that any real 
reform can be achieved. 

We may, I think, omit Burma and the Central Provinces 
from consideration. They do not at present print any of their 
appeals, and so far as I know there has been no question of undue 
delay in cases coming from these provinces, the number of their 
appeals moreover is small. 
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The principal objector of importance is, as might be expected, 
Calcutta, where vested interests no doubt stand in the way of any 
changes m the time-honoured policy of procrastination. The 
judges rely upon the fact that when a similar proposal was made 
some years ago the Privy Council accepted their reasons for object- 
ing to it as sufficient But inasmuch as Bengal appeals are still the 
principal sinners in the matter of delay, I do not think that wre 
can agree that this is conclusive When their objections come 
to be examined in detail they really amount to very little The 
cost of printing the additional copies required is, as I pointed out 
in my note of 25th August 1916 (which was based on a practical 
estimate prepared by our own printers), negligible, amounting m 
the case of an average appeal book of 200 pages to only Rs 22. 
What the additional cost of the “ better paper 55 required by the 
Privy Council would be I am unable to say , the “ card-board covers” 
upon which they lay stress would not be required as the Privy 
Council Books would be bound in London ; “ long marginal notes ” 
again, certainly would not amount to much, and I am unable to 
understand why c ‘ the rates for estimating , translating, and examin- 
ing and printmg ” should be materially higher if the books are to 
be printed m Privy Council form , it is at all events to be noted 
that none of the other courts press this objection If the additional 
cost of the superior paper is really a material item, I feel very little 
doubt that the Privy Council would be willing to meet us with 
regard to it They might also, I think be willing to cut down 
the marginal references which are not m practice of great use, 
and it seems clear from Lord Buekmaster’s letter of 16th Jan- 
uary 1917, that the Privy Council see no object in having special 
translations. 

Tho only objection the Madras High Court has is that possibly 
more documents would have to be printed in full , but they say 
that even now “ the really material documents are generally 
printed in full for the High Court, and if anything material should 
he omitted, it would he sure to come to light during the hearing 

x m O O O 

of the appeal in the High Court.” Here again, I think, it is quite 
possible that the Privy Council would be willing to meet us, and 
would be satisfied with the materials which were before the High 
Court in India, 

The Allahabad High Court object on the ground of the addi- 
tional cost involved, and this has already been dealt with above. 

The Patna High -Court take a similar objection but are will- 
ing to accept the suggestion in the case of appeals valued at 
Hs. 50,000 and “ in other cases when it appears desirable.” 

Bombay only print Original Side Appeals, and are willing 
to adopt our suggestions in all such cases. As a matter of fact 
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they form the large majority of appeals from this province. Out 
of 19 appeals from Bombay reported in the last six volumes of the 
Indian Appeals Series, 14 are Original Side cases. 

The Oudh Court agrees generally to our suggestions. They 
do not print at all at present, but are apparently proposing to do 
so in the imm ediate future 

The Punjab Court agrees qua First Appeals which is all that 
is material “ Second appeals ” only lie on a question of law, and if 
taken to the Privy Council necessitate only an abbreviated 
form of record (see Rule 25 of the 1908 Rules, Bentwich, page 
451). 

Taking the replies as a whole, I think that we should disregard 
the objections of Calcutta and Allahabad, and press for the adoption 
of our suggestions in the case of all appeals over Rs 10,000 where 
the record is ordinarily printed for the High Court. Unless this 
can be effected I am satisfied that there will be no real improve- 
ment. Quite apart from the question of delay, it is a scandalous 
waste of money to print the record over again for the purpose of 
an appeal to the Privy Council, and this is recognised in paragraph 4 
of Lord Buckmaster’s letter above referred to. The saving of 
the cost of this second printing would be so very considerable that 
it would be quite easy to provide a fund out of which the extra 
cost of printing in cases which do not eventually go to the Privy 
Council might be defrayed : see the footnote at page 12 of my notes 
of 25th August 1916. 

There is one other point with which I might deal in this con- 
nection, and that is the arrangement of the papers to which se- 
veral of the courts have adverted. If the books were sent to 
England unbound with each Exhibit printed separately and paged 
at the foot, the materials required for presentation to the Privy 
Council could be re-arranged there for binding ( see paragraphs 5 and 7 
of my previous note). It seems quite clear that there must always 
be great difficulty in deciding out here what papers should be 
included in the Privy Council record (see in this connection para- 
graph 4 of the letter from the Judicial Commissioner of Sindh, 
dated 18th November 1916), with the result that frequently the 
book is overladen with page after page of utterly irrelevant matter. 
If, however, the Privy Council would send us a synopsis of the 
form in which they wish records to be prepared, showing the order 
in which the depositions and exhibits, etc., should be arranged, 
I feel no doubt that the Indian Courts would be willing to adopt 
a similar arrangement, and this might result in a material saving 
of labour in the preparation of the hooks in England. Sir Jameg 
Dn Boulay in paragraph 7 of his note dated the 27th October 1917 
MC42LD ! c 



202 


NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


Seems to think that as the final making up of the book would have 
to be done by a clerk instead of an ordinary printer, additional 
expense would be involved ; but obviously this would be an in- 
significant item in the bill of costs prepared with the saving of the 
reprint, and probably under existing conditions the arrangement 
of the Record in Privy Council form must always be a clerk’s and 
not a printer’s work. 

I append to this note a tabular statement showing the number 
of appeals from each of the High Courts reported in the last six 
Volumes of the Indian Appeals. This shows that far the largest 
number of cases goes up from Calcutta against whom the most 
frequent complaints of delay have been made. There have also 
been 3 appeals during that period from Sindh which are not yet 
reported, but m all of them there appears to have been very great 
delay in India. 

There is a suggestion in Mr. Chamberlain’s letter to the Viceroy 
that leave to appeal is perhaps too easily granted. I do not think 
myself that there is any foundation for this. In the larger number 
of cases certainly, the grant of the certificate is a matter of right 
under the Civil Procedure Code and special certificates under 
section 109(c) of the Code are very rare. The only cases in which 
laxity on the part of Indian Courts is likely to occur is with 
reference to the substantiality of a question of law under the last 
paragraph of section 110, but I am not aware that complaints 
have been made in recent years under this head. 

Abstract of Indian Appeals reported m Volumes XXXIX to XLIV 
of the Law Reports Senes. 


Presidency or Province. 

Volume XXXIX. 

Volume XL. 

Volume XLI j 

f4 

13 

X 

0 

1 

o 

> 

Volume XLIII. 

Volume XLIV 

3 

o 

H 

Madras .. 


3 

2 

3 

1 

6 

2 

17 

Bombay 


2 

4 

, . 

8 

4 

1 

, 19 

Bengal .. - 


6 

5 

13 

9 

9 

8 

50 

Allahabad . . 


5 

5 

5 

9 

6 

2 

32‘ 

Oudh .. 


4 

5 

•3 

■ 

4 


10 

Punjab .. 


1 

3 


1 


1 

o 

Burma . . 


3 

2 

2 


4 

2 

13 

Central Provinces 


I 

2 





5 

Ajmer-Merwara 




H 

•• 

■ 

•• 

1 * 
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No. 85. 


THE SCOPE OF SECTION 19 OF THE CRIMINAL APPEAL 
ACT, 1907 AND THE DESIRABILITY OF AMENDING 
THE CODE OF CRIMINAL PROCEDURE, 1898, IN TERMS 
OF THAT SECTION. 

( 29th November 1917) 

I think that local Governments and High Courts might be 
Home Department Proceedings consulted on the Bombay pre- 


judicial A., February 1918, Nos. 108- 
109. 

(Legislative Department unofficial 
No. 10J0 of 1917.) 


posal, though I doubt if any 
case has been made out for the 
amendment. 


The powers granted to the Secretary of State by section 19 
of the Criminal Appeal Act, 1907, were intended to supplement the 
existing procedure on prerogative petitions. What that proce- 
dure was had been fully explained in a well known memorandum 
issued m connection with the Beck inquiry and printed as an 
appendix to the report on that case m the Parliamentary papers 

. .. , . _ ,,, for 1904.* It will be found, 

*It is not available m Delhi but can t + 1 * 

fee obtained if necessary from Calcutta. 1 beIl<ne > on a P^ff 1 °L tlus 
G R, L. memorandum that the Home 

Office frequently held extra 
judicial inquiries such as the Bombay Government felt called upon 
to make m the case reported, where fresh evidence was discovered 
after conviction It was not intended by the provisions of section 
19 of the Act to supersede this practice which had frequently proved 
of the greatest value, but merely to give the Secretary of State 
power in a ease where he thought it desirable to refer either 
the whole case or a particular question to the Court of Appeal. 
There is I think, reason to suppose that one of the main objects 
of this proposal was to relieve the Home Secretary in England of 
some share of the odium which frequently attached to his supposed 
unreasonable refusal to interfere in cases which had been widely 
discussed in the newspapers ( see the speeches of Mr Akers Douglas 
and Mr. Gladstone on the Bill, Hansard, Volume 175, 177-189). 

Such inquiries seem to be much less frequent out here, though 
the number of cases which come up are presumably much greater, 
•and the mere fact that Bombay had had to hold one such inquiry 
hardly seems sufficient justification for the proposed amendment. 
There may, no doubt, be disadvantages attached to informal 
Inquiries of this nature, but it is obvious that these may be out- 
weighed by other considerations such as those noted in the speeches 
above referred to. 


2c2 
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Death-sentence cases are excluded from the operation of section 
19 of the English Act. but I can see no reason m any case for going 
further in this direction than the' 7 have done at home. Out here 
every such case must have been before a court of appeal, which 
would not be so under the 1907 Act I cannot find anv reason 
given for the specific exclusion of death-sentence cases either m the 
debates on the Bill m Parliament or m the only text-book avail- 
able here (Wrotteslev and Jacobs on Criminal Appeals) ; but I feel 
no doubt that it was m order to avoid undue delay in the carrying 
out of capital sentences, whieh until comparatively recent times had 
by the law of England to be carried out within 48 hours. 

I do not see why an amendment of our law on the lines of 
section 19 (a) need necessarily embarrass Government, as Sir 
William Vincent suggests. It would be entirely within the discre- 
tion of Government to refer a case back or not, and no doubt the 
discretion would be very sparingly used. 

If it is desirable that there should be such a power of reference 
under section 401 of our Code, I do not think that the provisions of 
the Letters Patent of the various High Courts barring appeals in 
Original Side criminal cases should stand m the way of it. It 
must be remembered that under section 106 of the Government 
of India Act as it now stands the Letters Patent can be amended as 
required. 
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No. 86. 


EXEMPTION FROM INCOME-TAX AND SUPER-TAX 
OF THE ALLOWANCE OF THE NAWAB BAHADUR OF 
MURSHIDABAD. 

(3rd December 1917 ) 

I do not like in ordinary cases being asked to advise on a legal 
•Foreign and Political Department < l uestion where the “P™ 011 o£ 


Proceedings General A , January 1918, 
Nos. 1-2 

(Legislative Department unofficial 
No. 1026£ of 1917). 


the Advocate-General has al- 
ready been taken, and in this 
Department we ordinarily de- 
cline to do so. This, how- 
ever, is a special case which comes to me at the request of His 
Excellency the Viceroy, and I have no desire to shirk the respon- 
sibilities entailed. I should, perhaps, have the less compunction m 
forming my own opinion on the case owing to the fact that Mr. 
_ , „ , T , Mitter has given no reasons for 

' the conclusion to which he has 

come, and I am not sure that he has considered the case from what 
seems to me to be the proper point of view. 

The Agreement made with the Nawab m 1891 having been 
Murshidabad Act of 1891 (XV of definitely validated by, and 
1891). incorporated m, Act XV of 

1891, is as much a part of the law of India as Act II of 1886 under 
which income-tax is levied. The sum of Rs. 2,30,000 payable to 
the Nawab under the former Act is no doubt an annuity within the 
meaning of section 7 of the Income-Tax Act, and according to the 
terms of that section every payment to the Nawab by Government 
m respect of the annuity “ shall be reduced by the amount of the 
tax ”. But m virtue of the provisions of Act XV of 1891, the sum 

of Rs. 2,30,000 is to be paid from 
IMd- the revenues of the Government 

of India “ by equal monthly instalments of Rs. 19,166-10-8 ”. These 
two provisions are of co-ordinate authority, but are to my mind 
clearly inconsistent, and unless there is something in the later Act 
to indicate that payments under it are to be subject to the reduction 
prescribed by the earlier Act, the provisions of the later Act must, 
according to all legal principles, clearly prevail ; Leges postenores 
contrarias abrogant a maxim which I believe goes back to Livy. 

The later Act (XV of 1891) 
Ibid* consists of course mainly of the 

Indenture, and I can find nothing in it to indicate that it is inteiided 
to be subject to the provisions of the Income-Tax Act of five years 
earlier. Indeed all the indications are the other way. In the first 
place the provision that the annuity is to be paid out of the Gov- 
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eminent revenues seems to be inconsistent with tiie idea that at the 
time of payment a portion of the sum is to be put back into the very 
pocket from which the payment was made. In the next place 
the operative clause of the Indenture states that these particular 
payments are to be made for the due maintenance and support 
of the Nawab’s position and dignity, the payments m question being 
specified in meticulous figures running into annas and pies, then 
again it will be found that definite provision is made for the payment 
of Government dues and taxes on the immoveable properties, 
but there is no hint as to any tax being payable on the annuity More- 
over it is in terms provided that if the Government dues and taxes 
payable in respect of the immoveable properties are not paid by the 
Nawab the Treasury Officer (i e , the person by whom the annuity is 
paid) may with the authority of the Secretary of State retain them 
out of the mont ly instalments of the annuity This is an express 
provision for the retention of any tax due on the immoveables, 
and under the well known maxim expressio umus exclusio akerius 
implies that no other retention is to be made Lastly it is provided 
towards the end of the indenture that in the case of waste or mis- 
management the Secretary of State shall be entitled “ to take and 
retain the said monthly sum of Rs. 19,166-10-8 payable from the 
Government Treasury as hereinbefore mentioned * and apply it for 
the maintenance of the position and dignity of the Nawab. So far, 
therefore from the Murshidabad Act implying that a portion of the 
Murshidabad Act of 1891 (XV of annuity is to be retained by 
1891). the Treasury Officer on account 

of income-tax, it seems clearly to contemplate the full sum being 
available for the purposes of the Act. If the Income-Tax Act had 
been passed subsequently to the Murshidabad Act, it might be a 
question whether its provisions were not to be engrafted on to those 
of the earlier Act, though even in this case having regard to the 
points noted above there might be a good deal to be said on the other 
side. But having regard to the fact that the Murshidabad Act was 
five years later than the Income-Tax Act, and was pres um ably 
enacted with the full knowledge of the provisions contained in it, 
I feel little doubt that the payments under the Murshidabad Act 
are not subject to deduction on account of the tax. 

In the past the Nawab has submitted, apparently without 
protest, to the income-tax deductions which have been made in 
respect of a portion of Rs. 2,30,000. This no doubt, may preclude 
Mm from claiming a refund since 1891, but cannot defeat his objec- 
tion to any further deductions being made in the present cr future.' 
It is only in a very limited class of cases that the conduct of parties 
can be held to be material to the construction of a document and 
this is certainly not one of them. The truth probably is hat while 
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income-tax stood at only 5 pies in the rupee it was not worth 
his while to object whereas the increased burden under recent 
legislation makes it material for him to do so. I notice that 

„ , „ ^ ^ in the case of the Maharaja of 

Internal B., December 1907, No. 57. ^ deduction 

of income-tax which had been made in the past was held to be un- 
justified, it was only thought necessary to inform him that a remis- 
sion would be made in the future, and that this was treated as an 
act of grace. If the view I have expressed above is accepted, it 
may be considered sufficient to adopt the same course in the 
present case. 
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No. 87. 


A SELF CONTAINED SET OF RULES UNDER THE ARMS 
ACT FOR BERAR. 

{3rd December 1917.) 

The present position with regard to the really non-existent 

p i , i t\ i . “ Berar Rules ” under the 

Foreign and Political Department, . . , . , , 

Proceedings General A, April 1918, A 11118 Act is a strong justifica- 

Nos. 1 — 26 tion for Secretary’s proposal 

(Legislative Department unofficial that in all cases where the rule 
No. 1037 of 1917 ) making power under an Act, 

adopted for particular territory under the Foreign Jurisdiction 
Order m Council, is being exercised, a self-contained set of rules 
should he issued for that territory and I think that we should certain- 
ly recommend that this should be done in future. I also agree that 
having regard to the existing complications in the case of Berar, the 
Foreign and Political Department might consider the desirability 
of asking the Chief Commissioner of the Central Provinces to get 
out a self-contained set of Rules under the Arms Act for Berar. 
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No. 88. 


CERTIFICATE OF NATURALIZATION UNDER ACT XXX OF 
1852 AS CONFERRING IMMUNITY FROM THE PRO- 
VISIONS OF THE FOREIGNERS ACT, 1864. 

(Case of Mme. Meli.) 

(12th December , 1917). 

I do not think there is any doubt that the wife of a man who 

3 obtained a certificate of 


Home Department Proceedings, 
Judicial Deposit, January 1918, No. 14. 

(Legislative Department, un-official 
No. 1053 of 1917.) 


Naturalization under Act XXX 
of 1852, is, in British India, m 
the same position as the wife of 
a natural born British subject. 
But notwithstanding this she can be dealt with as a “ Foreigner ” 
under Act III of 1864. This is undoubtedly an anomaly and arises 
solely from the artificial definition of foreigner adopted in the last 
mentioned Act. Ordinarily speaking there can be no doubt that it 
is awkward to say the least of it, to treat one and the same person 
as both a British subject and a foreigner and I am not surprised 
that the Swiss Minister should find himself unable to understand 
the position. The question is really one of policy, as the anomaly 
has been adopted of set purpose. I don’t know whether a case 
has ever arisen in which it has been desired to deal with the wife 
of a British subject under the Foreigners Act, if the case never has. 
occurred m the past, it may be hardly worth while to maintain 
the “ anomaly ”, I believe, however, that there were several cases 
in England at the outbreak of the war in which foreign prostitutes, 
went through the form of marriage with British subjects m order 
to escape internment. It would I think be open to the wife of a 
person naturalized under the Act of 1852, wdia was not herself 
either British born or naturalized, to apply for a certificate under 
that Act, so as to take herself out of the purview of the Foreigners 
Act ; and this procedure may meet the requirements of Mme. Meli’s 
case. I do not think that we should undertake any further 
legislation by way of tinkering with the question of foreigners 
until a definite policy has been decided upon. It may be that the 
whole question of Colonial naturalization will have to be revised 
after the war or at all events that our Indian Naturalization Act 
will be confined to the cases of natives of the East.. 

MC42LB S-3 
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No. 89, 

QUESTION WHETHER A COURT-MARTIAL CAN PASS 

ORDERS UNDER SECTION 517 OF THE CODE OF CRI- 
MINAL PROCEDURE, 1898. 

{22nd December, 1917 J) 

The conviction’ of Jehangir Falarji having been. set side, we need 
^ _ _ not concern ourselves with the 

Judicial February 1918, Nos 210-211 . ^f 10 ^ wJletiie L lf Section 51T 
T . . _ , , „ . of the Cnmmal Procedure Code 

(Legislative Department unofficial , , . , „ 

No. 991 of 1917 ) applies to trials by Courts- 

Martial, the section was rightly 
applied in that case As Secretary points out, the decision reported 
in I. L R 24-Cal. 499 is not very convincing, and a Court-Martial 
would certainly not be bound to follow it. 

The questions for our consideration are — 

(i) whether a Court-Martial held under Section 41 of the 
Indian Army Act has the poweis conferred on criminal 
courts m British India by Section 517 of 'the Criminal 
Procedure Code, and 

(u) if so, whether an order made under this section by a Court- 
Martial m Mesopotamia is enforceable by summary pro- 
cess in respect of property wLich is m British India. 

With regard to (t), Section 41 of the Indian Army Act authorises 
the imposition by a Court-Martial of “ any punishment assigned 
for the offence by the law of British India.” The provisions of 
Section 517 of the Cnmmal Procedure Code are* or certainly may he, 
of a punitive nature, but I doubt if an order of confiscation under 
this section is a “ punishment assigned by law for the offence.” If 
it is not, I do not think that an order under Section 517 can be 
passed by a Court-Martial at all. In my opinion the mere fa'ct that 
a Court-Martial is a court recognised by the Criminal Procedure 
Code is not sufficient to vest all powers conferred on the or dina ry 
cnmmal courts of British India by the Act on Courts-Martial. (See 
the opinion previously given by this department on lfith May 1917, 
on A. G. 10 Case No. 52552, Discipline, I A.,, slip XX m blue). I 
would, therefore, answer this question in the negative. 

In the view I take of {%) no answer is required "to (w) ^ but even if 
I am wrong as to (i) f think it clear that an order passed by a Court- 
Martial in Mesopotamia confiscating property-m Bntish India would 
not be enforceable under the Cnmmal Procedure Code, and there 
certainly is no provision for enforcing it m the Indian Army Act. 

The question whether provision should be made in the Indian 
Army Act to supply these lacunae is, I understand, being taken up 
on a separate file. 
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No. 90. 


in 


PROPOSED AMENDMENT OF THE INDIAN ARMY ACT, lDil, 


(22nd December , 1917 ) 


The, Army Department’s proposals have been examined with 
Adjutant Generals Branch Proceed- caie Seeietar) and 


ings Judicial A, September 1919, 
Nos. 2261 — 2270 and Appendix 
(Legislative Department unofficial 
No. 1085 of 1917.) 


Deputy -Secretary and I have 
really nothing to add to their 
notes. I have been through 
all the proposed amendments 
and am in general agreement with Secretary’s note. MoA of 
the questions involved are purely military ones ansmg from 
six years’ experience of the working of the Act and particularly 
m connection with the present war, and there is very little to 
object to m them from the point of view of thi3 Department. 


Colonel Caruanas 1 (tv), section 15 of the Act. — The proposal 
is to repeal this section altogether, but I suggest that it may be 
desirable to retain the proviso m some shape m order to make it 
clear that where a convict is retained m the ranks his service therein 
shall be reckoned as part of the term of Ins sentence. There would 
seem to be no very special reason to abrogate this concession. The 
point at all events requires consideration. 

Colonel Care ana’s (xm). — The saving of a failure to swear the 
interpreter might, I think, be provided for by the rules by which 
alone the administration of an oath is prescribed There would 
ceem to be no particular object m providing for it by the Act. 

Colonel Carauna’s (xv), section 91 of the Act. — It is, I think, very 
doubtful to say the least of it , section 82 of the Evidence Act applies, 
and I think that we should not object on this ground to the proposed 
amendment. 


Colonel Caruana’s ( xix ), sec'ion 100 of the Act — What seems 
to be required is to embody in the Act a provision on the lmes of 
section 58 of the Criminal Procedure Code. 

With regard to Colonel Caruana’s proposal to refer in section 
43 of the Act to imprisonment either ** rigorous or simple,” on the 
ground that officers holding courts-martial are not familiar with 
the provisions of section 3 (26) of the General Clauses Act, it is 


2i>2 


1 The Judge Advocate general. 
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certainly desirable to avoid sucb an amendment if possible, and 
the Army Department will, no doubt, consider if tbe case could 
not be met by a note as suggested by Deputy Secretary. If it is 
really thought vital to make the amendment proposed, I think that 
the Act would have to be scrutinized with some care to see if similar 
amendments would not be required elsewhere. It is always dangerous, 
where an Act has been drawn on the basis of the General Clauses Act 
applying, to introduce an amendment of this nature in one particular 
section. 
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No. 31. 

“ EE-ENACTING ” OF ORDINANCE WITHIN THE MEAN. 
ING OF SECTION 30 OF THE GENERAL CLAUSES ACT 
1897. 


{3rd J anuary, 1918.) 

I think that section 30 of the General Clauses Act (X of 1897) 

has escaped Sir Sale’s notice, 
(legislative Department unofficial was inserted by the second 

°* 0 Repealing and Amending Act 

of 1914. In viitue of this section an Ordinance now comes within 
the purview of section 24 of the General Clauses Act, and the wind- 
ing up order of 1916, though made under the Ordinance, would seem 
stdl to be in force under Act X of 1916. I doubt if it could seriously 
be argued that the Ordinance was not “ re-enacted ” within the 
meaning of the section by Act X of 1916. 
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No. 92. 

a— IX*) 

INTERPRETATION OF THE SERVICE QUALIFICATION 
FOR APPOINTMENT TO THE GOVERNOR-GENERAL’S 
EXECUTIVE COUNCIL (CASES OF SIR SANKARAN 
NAIR AND SIR JAMES MESTON.) 

I. 

{23rd January , 1918,) 

I agree that the expression “ persons who at the time of their 

Horae Department Proceedings appointment have been for at 
Establishments A., May 1918, Nos. least ten years m the service 
29—113. of the Crown m India ” should 

(Legislative Department unofficial be read as importing a ten 
No. 65 of 1918.) years’ period of service 

immediately preceding appointment. The case is, I think, 
indistinguishable from Pe, Stories University Gift, cited by 
Secretary, by which I think we should be guided. 

If the case of Sir C Sankaran Nair 1 is important I should like 
to know the exact periods of his service before giving an opinion. 
I would however point out that if a non-service man were appointed 
to the Executive Council relying on the fact that Sir Sankaran 
Nair was a service man, it might circumscribe the choice of his 
successor 


n. 

{1st February , 1918.) 

I think it is clear that all which is necessary is that Sir James 
Meston 2 should be a member of the Indian Civil Service at the 
time of his appointment. His subsequent retirement at any time 
would not affect the constitution of the Council. 


1 Education Member. 
2 Fmance Member. 
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No. 93. 

RECIPROCAL SERVICE OE SUMMONS BETWEEN BRITISH 
INDIA AND EGYPT. 

(2nd February , 1918.) 

I agree that we have no legal power to serve this summons 

Home Department Proceedings * ni that L 0U & ht “°‘ to 
Judicial A , February 1918, Nos. 90-91. s^uct our officers to do an act, 
(Legislative Department unofficial which is illegal I also feel that. 
No. 96 of 1918.) . unless we are compelled to do 

so, we ought not to serve any process on our own subjects 
which they obviously cannot obey. The summons in this case 
is returnable on February 9th and it is clear that the party 
concerned could not appear befoie a court in Cairo on that date. 

Section 29 of the Civil Procedure Code is intended to meet 
cases of this sort, and having regard to the present position of Egypt 
as a British Protectorate, I think that we should tell them that we 
shall be quite prepared to notify the Mixed Tiibunals m Egypt under 
this section, provided they agree to reciprocal action. They must 
also be asked to send us a translation of every summons sent to us 
for service. 

I should also like to see more use made of section 29 gene- 
rally m connection with British possessions on a reciprocal basis, as 
difficulties of this nature are constantly occurring m practice. After 
the war it might he worth while to get out a Circular letter on the 
subject and ask the Secretary of State to send it round to the various 
British possessions who have any dealings with British India. 
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No. 94. 

(I-V.) 

PROPOSED AMENDMENT OF THE CODE OF CRIMINAL 

PROCEDURE, 1898, (TENDERING OF EVIDENCE BY 

AN ACCUSED PERSON ON HIS OWN BEHALF.), 

I. 

(15th June, 1917.) 

I doubt if' it would be safe to advise the Home Department' 
that a power to cancel an order under section 565 is included under 
section 401. The wording seems to me to be against this At the 
same time I fully agree that section 401 ought to include this power. 
An order under section 535 is clearly penal and in the nature of 
punishment,” but I doubt whether it is “ punishment ” to which 
the convict has been “ sentenced.” The distinction between the 
sentence and the order m such a case seems to me to be a very 
definite one. 

These convicts are enrolled for two years or the duration of 
the war, and this should, I think, give us time to amend section 
401. Possibly it will be found desirable to amend it so as to cover 
all orders of a penal nature. In the meantime all, I think, that 
can be done, is to issue executive instructions that any enrolled 
convicts who may be released in India, and who would otherwise 
be found to report, should not be proceeded against if they fail to 
do so. I do not think that thiB obligation should be enforced if 
they earn their remission. 

I have looked at the Viceroy’s Warrant, but it does not 
help us. 


n. 

(26th October, 1917.) 

With reference to the first proposal, re trial of children 1 

Jails A., June 1917, Nos. 19-20. ^elow 15 ’ 1 *£ ree to tIle P ro ' 

posed amendment of the law. 
It may be that we shall gam some useful experience from the Madras 
Bill, but we cannot wait for it, and I think that this is a step in the 
right direction, I would also accept Mr Rowland’s 1 suggestion that 
the magistrates to try such cases should be magistrates specially 
tempowered under section 8 (2) of the Reformatory Schools Act- 
1897. 


1 Attaoh4 in the Legislative Department. 
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With regard to the second proposal that an accused person 
should be made a competent witness on his own behalf, I have 
always felt very grave doubts as to the desirability of this m India. 
I am however quite willing that the question should be re-opened 
and should have no objection to the proposal being embodied m 
the Bill. We have a strong legal element in Council whose opmions 
on the point will be valuable, and I have reason to think that some 
at all events of the members are m favour of it. I think that we 
should only put the proposal forward tentatively and let the Council 
decide It is not an amendment which I should be prepared to 
press m the face of considerable opposition. 

I think the third amendment proposed with reference to 
section 356 is a reasonable one. 

I doubt if the proposed amendment of section 386 is neces- 
sary, but I should have no objection to its insertion m the Bill. As 
3 understand it the object of the amendment would be to make 
it clear that in ordinary cases where imprisonment is suffered m 
default of payment of a fine, the latter should not be realized. The 
modem policy of the law is, I would observe, to try and realize fines 
in all possible cases so as to save the convicted person from 
going to gaol, thus saving expense to the State and avoiding the 
degradation of the convict. But where the latter has gone to gaol 
and served the whole or any part of the alternative sentence, it 
seems reasonable that the fine or the proportionate part of it, should 
not be exacted by way of double punishment, except perhaps m the 
sort of cases referred to in the Bombay Government’s letter of 19th 
December 1916. Such cases however are probably very infre- 
quent. 


III. 

( 13th February, 1918,) 


With reference to Sir Sankaran Nair’s 1 note on the proposed 

sub-section ( 6 ) of section 124, I 
think that this is what is intend- 
ed. The drafting of the new sub- 
section will, no doubt, require 
attention. The Bombay draft 
is only tentative. 


Home Department, Proceedings 
•Judicial A., May 1918, Nos. 299 — 
316. 

(Legislative Department unofficial 
No. 892 of 1917). 


j Proposed sub-section (4) of section 124 — I think it is quite 
possible that the High Courts may press for a reference to them 
•or to the Sessions Court where the origmal security order was made 
by the High Court or Sessions Court. If they do not do so, I should 


MC42MLD 


Education Member, 


2x 
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be willing to leave it to the Magistrate. The present proposal is 
only to introduce the new sub-section tentatively m this form and 
to reconsider the matter after w e have heard what the Courts have 
to say on it. 

Proposed section 29(a) — I am unable to agree with Sir 
Sankaran Nair’s note on this point, I think that it is very desirable 
to provide for summary trills m the cases of juvenile offenders. 
There is obviously much more chance of their contamination while 
detained m ail awaiting trial than m the case of adults and it is to 
my mind o£ great importance to minimise this evil as far as pos- 
sible. 

My Hon’ble Colleague’s proposal to allow an accused person 
“ to give evidence on his own behalf,” but not to be cross-exammed 
can, I think, hardly be accepted. The principal object of cross- 
examination is to test the truth of the deponent’s statement and 
unless it is subjected to this test it can hardly be treated as “ evi- 
dence ” at all. 


IV. 

(25th April, 1918.) 

I agree that there is nothing in the Evidence Act which pre- 
cludes an accused from testifying on his own behalf, and that it is 
only section 342 of the Criminal Procedure Code which prevents 
him doing so. This certainly seems to suggest that, if the principle 
is accepted, it is the Code and not the Evidence Act that should be 
amended. I do not, however, think that it is necessary to consult 
local Governments as to how the amendment of the law should be 
effected. 

The question how section 342 should he dea't with is a 
difficult one, on which we certainly want to know the views of local 
Governments, and we shall probably have to be guided largely by 
the advice of our Legislative Council. I am inclined myself to think 
that the suggestion m the India Office’s letter is reasonable, and 
that if an accused is to be a competent witness in his own behalf, 
nothing more is required than to record any voluntary statement 
he may desire to make without going into the box. 

The case of an unrepresented accused will also require con- 
sideration. It may he sufficient to provide specifically that he should 
be warned that he is not bound to go into the witness-box, and 
that if he does so, he will have to submit to cross-examination. In 
a sessions case the committing magistrate might also be required 
to tell him that he will have another opportunity of giving evidence 
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V. 

(26th April, 1918.) 

These opinions are interesting, but I have hardly anything to 
add to my previous note after perusing them. I think there will 
be great difficulties in applying the new principle to trials only 
in the High Courts and Courts of Session, but I agree that this 
should be put to local Governments I still think that the Criminal 
Procedure Code is the proper place for the amendment, but this 
will be for consideration later when we come to draft. I doubt if 
anything would be gained by dealing with the matter by a special 
Act. It was no doubt convenient, if not necessary, to do so at 
home, as they have neither a Criminal Procedure Code nor an Evi- 
dence Aet. 
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No. 95. 

APPOINTMENT OF A WHOLE TIME SOLICITOR TO THE 
GOVERNMENT OF INDIA. 

(28th February, 1918.) 

The Government of India obtains legal advice through two 

separate channels “ A ” the 

Judicial Smter e, 1918, No 0 ^. 1188 Gov^nment SoMtor and 
(Legislative Department unofficial B the Legislative Depart- 
No. 328 of 1917.) meat. 

A . — The present Government Solicitor is Mr. C. H. Kesteven, 
a member of the firm of Messrs Sanderson and Company, Solicitor, 
Calcutta. He is not required to give up his connection with the 
firm and his headquarters remain in Calcutta. In so far as the 
Government of India are concerned, his duties are to conduct the 
entire civil legal business of that Government with the exception of 
business in the District Courts. He is also under an obhgation to 
advise on criminal work for the Government of India : he deals 
with conveyance matters and other legal questions which may be 
referred to him by the Government of India , and he is the channel 
through which the opinion of the Advocate-General of Bengal is 
obtained. He has other duties in connection with Provincial Gov- 
ernments which need not be dealt with here, and receives a lump 
contract allowance of Rs. 4,000 per mensem fo his work as Solicitor 
to the Government of India, Bengal, Bihar and Orissa and Assam „ 

So long as the headquarters of the Government of India during 

the cold weather were in Cal- 
Judicial A., September 1907, Nos. e^itta, the solicitor’s ser ices 
31—38. were fairly available for 

advice during half of the year, and it was arranged m 1906 that he 
should keep a representative in Simla for the other half of the year, 
an additional allowance of Rs. 12,000 being made to him for this. 
Full advantage, however, does not seem to have been taken of the 
new arrangement, owing in part no doubt, to the fact that the repre- 
sentative in question was of rather junior standing and frequently 
had to send the papers submitted to 1dm to Calcutta for eonsidera- 

jr r T.- irno iVn fc'on, which entailed as much 

delay as a direct consultation 

Judicial A., September 1918, Nos. by post. In 1913, this system 
248-249. was discontinued and no re- 

presentative of the Government Solicitor attended at Simla in that 
vear ; but it was again adopted in 1914 and has continued until 
he present time. 
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The Government Solicitor is also a Member of the Imperial 
Legislative Council and receives an honorarium of Rs 7,500 for his 
attendance m Delhi dunng the cold weathei Session, with the result 
that he is available for consultation m Delhi during some portion of 
the time that the Government of India is m residence there. 

B. — The terms upon which the Legislative Department can be 
consulted are laid down by the Rules of Business, rule 17 of which 
runs as follows * — 

“ 17. The Executive Department, may consult the Legislative Depart- 
ment on the following subjects, namely * — 

(а) the construction of Statutes, Acts and Regulations ; 

(б) questions on any general legal principle arising out of any case ; 

(c) proposed amendments of the law ; and 

(d) notification to be issued under any enactment ? — 

Provided that the Legislative Department shall not be asked to advise 
on — 

(e) cases which arc connected with legal proceedings commenced or 

impending, or which are likely to involve any claim against the 
Government, or questions connected with the practice and proce- 
dure of the courts , 

(f) cases on which the Advocate-General of Bengal has advised ; or 

(g) cases in which any Advocate-General or any Government Advocate 

could advise in the ordinary course of his duties and as to which 
there is no special reason for referring to the Legislative Depart- 
ment ” 

There has always been a certain amount of difference in the 
way these rales have been interpreted which has varied with the 
personnel of the Department Sometimes they have been stnctly 
enforced and sometimes a less rigid interpretation has been placed 
upon them. 

During the years 1912 — 1915 the number of references made 

to the Government Solicitor, 
Appendix L includirg those dealt with by 

his Simla representative averaged 182 per annum. The average 
number of cases dealt with in the Legislative Department have al- 
ways greatly exceeded this and since the outbreak of the war owing 
mainly to the large powers taken under emergency legislation which 

have required special eonsid- 
Appendix II. eration, references to the De- 

partment have steadily increased. In 1913, the last pre-war year, 
there were 671 cases so dealt with, in 1914, 846 ; in 1915, 881 ; in 
1916, 943 ; and in 1917, 1,120 These figures do not include case s 
of a very urgent or secret character which pass direct to the handg 
of the officers and are not registered in the office. The figures are 
not available of the references to the Government Solicitor during 
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the last two years, hut there is no reason to believe that they have 
materially increased. 

The question of the employment of a separate Government 

Judicial A , June 1914, No. 224. Solicitor, who would be a whole- 
time officer located with the 
Government of India, was considered by a Committee of the Exe- 
cutive Council consisting of six members in 1914, and the opimon of 
the Committee was against any change in this respect. The posi- 
tion has, however, altered considerably since 1914 as appears from 
the figures quoted above: 

The question was further examined by the Law Officers 
Committee, which sat in the latter part of 1916. This Committee 
consisted of Sir Basil Scott, Chief Justice of Bombay, Sir William 
Vincent, the present Home Member, and Mr. S. E Das, a Calcutta 
Barrister, now the Standing Counsel to the Government of Bengal. 
Paragraph 38 of the Committee’s Eeport dealing with the office of 
Government Sohator was as follows : — 

“ 38 We are of opinion that the sums now paid to the Government 
Solicitor by way of extra allowances which aggregate Rs 19,500 per annum 
might more advantageously be utilized in the payment of a peimanent Soli- 
citor to be attached to the Legislative Department of the Government of India 
He should m our opinion be a trained Solicitor, a whole-time Government 
servant on a salary of Rs 1,200 per mensem rising by annual increments of 
Rs. 50 to Rs. 1,700. The office should be pensionable, say £500, per annum 
after 20 or 25 years’ service. We have no doubt that such an officer would 
be freely consulted and that he might be of considerable service to the various 
departments of the Government of India. If, indeed, a competent Solicitor 
were attached to the Legislative Department, the necessity of consulting the 
Solicitor in Calcutta would, save as regards offices in that city and litigation, 
disappear, and the delay attendant on the present practice, would be avoided.. 
We believe also with the increasing amount of work which is done in the Legis- 
lative Department that the time of this officer would be fully occupied. His 
opinion in cases of doubt could be checked by the Law Member and m cases of 
necessity references could be made to the Advocate-General direct. We 
believe that such a post with the pension proposed would prove attractive to 
Solicitors and that there would be no difficulty m securing the services of a 
thoroughly satisfactory man. The result of such an appointment would be, 
as stated, to diminish considerably the volume of work coming to the Govern- 
ment Solicitor from the Government of India, though he would still be m 
Calcutta the Solicitor for the Government of India, Bengal, Bihar and Orissa 
and Assam The Government of India work, which must continue to come 
to him, would be that of departments of that Government located in Calcutta 
such as *. — 

(1) The Controller of Currency. 

(2) Post8 and Telegraphs. 

(3) Patents, Designs and Inventions. 

(4) Director of Commercial Intelligence. 

(5) Eastern Bengal Railway. 
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In the case of the Government of Bihar and Orissa and also that of 
Assam, it is important that they should have the call on the services of a pro- 
fessional man particularly for conveyancing work,” L 

With these recommendations I am personally in full agreement, 
except as to the salary which will, I think, have" to be considerably 
higher than that recommended by the Committee. The difficulty 
at first will be to get a man of sufficient standing and Indian expe- 
rience to take charge of the work, as it is obvious that a man out 
from home would be of very little use for the first year or two. 
The Law Member would have to be responsible for all advice given, 
and it would be impossible for him to cope with the work unless 
the Solicitor was a man who had had considerable experience 
of India Acts and Indian legal problems, and on whom he could 
rely. 

I feel that we shall be forced at the outset to try and get an 
older man to start the scheme and should have to pay him probably 
Rs 2,500 a month for three or four years, at the same time taking 
on a younger man selected m England, to commence at (say) Rs. 
1,500 per mensem and rising perhaps to Rs 2,500, and who would 
after the first three or four years be capable of taking over the 
substantive post Having regard to Indian rates of pay generally 
and the important and confidential nature of the work, I do not 
think that w e ought to offer less than this. It would I think, be quite 
impossible to get an Indian solicitor to fill this appointment at a 
# smaller remuneration, but I think myself that it would be wiser that 
the first permanent incumbent of the office should be a solicitor 
from England. 

Under the Secretary and Deputy Secretary, as the Legislative 
Department is now constituted, we have a Legal Assistant, and I 
think that it would be possible later on to convert this post into 
that ot Assistant Solicitor, and thus get m a second string in the 
Solicitor's Department who would be capable of taking the Solicitor’s 
place when he was on leave and might, if he proved suitable, be his 
successor. 

If the scheme matures, the establishment would start with a 
semor man as Solicitor and an Assistant Solicitor recruited from 
England At the end of, say, four years, the Solicitor would retire, 
the Assistant Solicitor would take his place, and an Indian would 
be recruited as Assistant Solicitor, the post of Legal Assistant not 
being filled up wl^en it was next vacated. 

There will, no doubt, be some difficulty in getting a man with 
the experience necessary to initiate the new regime. The ideal 
arrangements would, of course, be to start with the present Govern- 
ment Solicitor, Mr. Kesteven, as a whole-time officer, but I doubt 
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if he would accept the post on any terms that we could offer. I 
think, however, that it might be possible to get a good man from 
Bombay, but I feel that Rs. 2,500 per mensem is probably the lowest 
possible salary that would be attractive for so short a period. 

The change would, as indicated above, involve some increase 
in expenditure at the outset, but I do not think that it should be 
negatived merely on this account, and when the new establish- 
ment was once fairly under way I doubt if the salaries-bill need 
be appreciably larger than at present. Certainly the money would 
be better spent than it is under existing conditions. 

With the reduction in the Government Solicitor’s work, which 
would be efFected by the new scheme, I consider that his contract 
allowance of Rs. 4,000 per mensem could be fairly reduced by 
. . . j ... ,, Rs. 1,000 per mensem* 

♦This is in accordance with the re- , ’ ^ 

commendation of Sir Basil Scott’s 5,000 per men 

. Committee, paragraph 39. his services as Solicitor to the 

Governments of Bengal, Bihar 
sind Orissa, and Assam, and for the work connected with the de- 
partments which will still be located m Calcutta. We should also 
probably require to utilize his services as an intermediary where 
it was thought desirable to lay a case before the Advocate-General 
for advice, but taking everything into account I think that some- 
where about Rs. 3,000 per mensem should be a sufficient remunera- 
tion. In Bombay, the Government Solicitor only receives Rs 2,000 
per mensem, but Calcutta rates seem to be generally higher, 
And it is probable that the Bombay Solicitor’s work is less 
arduous. 


leaving 
sem for 


Adding to the Rs. 1,000 per mensem ( i.e Rs. 12,000 per 
annum) which might be so saved, Rs. 19,500 per annum at present 
allowed to Mr. Kesteven for special attendances at Delhi and Simla 
there would be a total sum of say Rs. 31,000 per annum available 
to provide for the new post, and this would go a long way towards 
providing a permanent Solicitor’s salary of Rs 1,500 — 2,500 per 
mensem with a pension of £500 per annum after 25 years’ service. 
The present legal Assistant’s pay is Rs. 1,200 — 1,500 per mensem 
and that should be more than sufficient to cover the pay of an Assis- 
tant Solicitor, who, if an Indian, might fairly begin atRs. 500 per 
mensem. The nett result, therefore, after the transition period, 
during which some additional expense must, I think, be incurred, 
would not be any considerable increase of expenditure. 

I have referred above to the necessity that would arise, at all 
events in some cases, of consulting the Advocate General. This 
right we should obviously have to retain, though the frequency 
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'with which the necessity would recur would depend largely upon the 
calibre and disposition of the Law Member for the time being 

Sir Courtenay Ilbert’s 1 note seems to suggest that the Solicitor 
might take the place of the Secretary of the Department, but this, 
I think, is quite outside the range of practical politics. The work 
of the Department, quite apart from cases for legal advice, has 
increased enormously during the 30 years that have elapsed since 
Sir C. Ubert retired, and I doubt if he has quite appreciated this. 
The Secretary m the Legislative Department is also Secretary to 
the Legislative Council, and during the Sessions both he and the 
Deputy Secretary have their hands more than full. There is also, 
besides the Council work, all the drafting of Bills to be done, and a 
very considerable volume of other departmental work which could 
not be passed on to the Solicitor. 

I think myself that if the change which I advocate is to be made 
at all, it would be a great advantage to get the new system into 
working order as soon as possible In the period immediately 
succeeding the war, we shall quite possibly be flooded with legal 
problems and it would be of the greatest assistance to us if we 
could make some preparations beforehand to cope with them. 

There is one other matter to which I should like to refer shortly, 
and that is as to the drafting of Provincial Bills. So far as Govern- 
ment of India bills go, we can get on fairly well, though we have no 
trained parliamentary draftsman, and the work is laborious and con- 
stantly increasing m complexity. But the drafting of Provincial 
Bills often leaves much to be desired. Under exis mg conditions 
we are able to help them a good deal as all local bills come up to us 
for consideration before they are passed in the local Councils This 
system, however, can hardly continue under any scheme of Provin- 
cial devolution, and it seems to me to be of some importance to 
consider this aspect of the question. 

In these days, legislation is complicated and difficult ; con- 
tinuity of form and method is of great importance ; the draftsman 
should be fairly up-to-date in both the British and the Colonial 
Statute-books ; and it seems to be almost essential if any reasonable 
standard of efficiency is to be maintained that he should be a per- 
manent official. No Provincial Government can afford to keep the 
necessary staff, and the result is that their work is at times scrappy 
and haphazard and devised in many cases on a faulty scheme or 
based on an inappropriate model. A great deal has been done in 
the past in codifying the more important parts of the English law 
applicable to India as a whole, and it will, in my opinion, be a great 
mistake if any avoidable inroads are to be made upon these Acts 

1 A former Law Member. 
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by indiscriminate Provincial variations. There is a very definite 
tendency on the part of the provinces even now to press for ench 
variations, and m exceptional cases they have been allowed. But 
our general policy m the past has undoubtedly been to discourage 
anything of the sort unless stnctly necessitated by local conditions. 
In Madras a similar tendency has manifested itself with regard 
to the Hindu law, which though unwritten and varying with the 
different schools, is yet in its broader outlines essentially a law 
of India. Whether m the future we shall be able to maintain the 
policy to which I have referred above may be doubtful, but if India 
is not to degenerate into a senes of separate States governed by 
hopelessly divergent laws, it will at least be desirable that some 
efforts at uniformity should continue to be made where uniformity 
Is possible 

These considerations all seem to me to point to the establish' 
ment of a central parliamentary draftsman’s office, efficiently man- 
ned with permanent officials. All local Bills might be submitted 
to the office for scrutiny and advice, and in important cases a drafts- 
man could he loaned to a local Government. The cost of the estab- 
lishment should be shared by all the Provincial Governments, 
and perhaps also by the Government of India, Juinor officers from 
the provinces could he trained in the office, and would carry 
the experience sq gamed back to their provinces. Continuity, 
uniformity and up-to-date knowledge would be reasonably ensured, 
and a good deal of time and labour, which is now wasted, might be 
saved. 
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No. 96. 

MONUMENTS MAINTAINED BY GOVERNMENT UNDER 
ANCIENT MONUMENTS PRESERVATION ACT, 1904. 

(4th March 1918.) 

I quite agree that the issue of a notification under section & 

of the Ancient Monuments Pre- 
Department of Education, Proceed- servation Act does not make 

^oU»',r d El,,Eral% B ’ tk. “»«— * • “ monument 
(Legislative Department unofficial maintained by the Govern- 
No. 1081 of 1917.) ment under this Act,” within 

the meaning of section 15 (1). 

So far as I can see, the only monuments which would come 
within these words are — 

(a) those in respect of which an agreement has been made 

between the Collector and the owner under section 5, 
when the Collector has by the terms of the agreement 
undertaken the maintenance of the monument ; 

(b) those over which the Collector has acquired rights under 

section 4 ; and 

(c) those which the local Government has acquired under 

section 10. 

In both these two last cases the Commissioner has the duty of 
maintenance cast upon him by section 11. 

By section 15 ( 1 ) the public has a right of access to monuments 
coming under (a), (6) or (c) of the last paragraph, but it is I think 
still only a limited right of access, viz , subject to rules, and I think 
that any rules could be made which are fairly required for the pre- 
servation of the monument. The general rule-making power is 
contained in section 23, which authorises “ rules for carrying out any 
of the purposes of this Act.” Preservation of monuments is the 
general object o' the Act, and I think, therefore, that any rules 
would be justified which aTe reasonably required for preservation. 
This test applied in my opinion to rules under section 15 as much as 
to any other part of the Act. 

If a particular monument does not come under (a), (b) or (c) of 
paragraph 2 above, section 15 of the Act gives no light of access 
to the public at all. 
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NO. 97. 


CONSTRUCTION OF SECTION 86 OF THE GOVERNMENT 
OF INDIA ACT AS REGARDS LIMITATION OF PERIOD 
OF LEAVE UNDER THE SECTION. 

(5th March , 1918.} 

I think that the view taken by Secretary of section 86 of the 

Government ot India, Act is 
Home Department Proceedings, correct having regard to section 
Establishment. Deposrt, March 1818, 32 rf Interpretation Act. 

{Legislative Department unofficial ^ doubt, however, if the section 
No. 206 of I91S) of the Government of India 

Act even limits the total of the 
periods for which leave can be granted to 6 months, and I cannot 
think that this was an intentional change when the Act of 1915 
was passed. It seems to me to be another of those cases of rather 
careless drafting of which we have noticed several instances Whether 
the Home Department will think it desirable to take advantage of 
what I believe to be a slip m the Act is for them to decide. 
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No. 98. 


LIABILITY OF THE PRINCIPAL FOR DEBTS INCURRED 

BY THE AGENT. 


(2nd April , 1918.) 


There is no doubt of course that a principal is liable for all 

debts properly incurred by his 
(Legislative Department unofficial agents and { hat t } us doctrine 

I.O. 253 of 1918) would appy as, between a 

principal firm and an agency of such firm. But I am not satisfied 
that this general statement of the law is sufficient to justify the 
proposed distributions. Mr. Hardy’s statement that sums vested 
in the Custodian can be attached in accordance vith law must be 


read subject to the provisions of section 9 (2) of Act XIV of 1915. 
Before the Government of India would be justified in authorising 
the proposed distributions out of the head office assets, they must 
be satisfied first that the liabilities of the agencies were incurred 


within the proper scope of their authority, and secondly that the 
funds from which payments are to be made are not legally ear- 
marked for other purposes It may well be that Mr. Mellor can 
satisfy Commerce and Industry Department on both these points, 
but I think that some caution is necessary in the matter as the 
principal liability of one of the agencies concerned is said to be for 
refunds of premia, for which th eprincipals may or may not he 
liable ; and on the other hand one of the funds which it is proposed 
to utilise is said to be a sum deposited with the Bank of Bombay 
as security for the payment of policies, upon which it is at all events 
possible that policy holders have a prior lien. 


The proposal to apply funds belonging to certain hostile 
firms in discharge of the liabilities of other hostile firms cannot of 
course be sanctioned It is opposed to the doctimes of international 
law, and could only be done if agreed to a 1- , the peace conference. 
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No. 99. 


RAILWAY RECEIPTS AS INSTRUMENTS OF TITLE : THEIR 
TRANSFERABILITY. 

(3rd April 1918.) 

I regret tlie delay in noting 
Railway Department Proceedings, 0 n this file. The work of the 

^- 7 ^ Pnl 191 8 ' Ca3e 953 " Legislative Council session came 
(Legislative Department unofficial before I bad time to deal with. 
No. 23 of 1918.) it, and it was snowed under. 

The question involved is a difficult one. "We must consider 
not only the mterests of the Railway Companies but those of the 
public, whose servants the Companies are. It has been fairly es- 
tablished by the Privy Council case that railway receipts are in 
fact “ used m the ordinary course of business as proof of the pos- 
session or control of goods or as authorising or purporting to. 
authorise, the owner to receive or transfer the goods.” This being 
so, it seems to me that it would be difficult, for us to legislate merely 
to declare that Railway receipts are not “ instruments of title/* 
although thac may have been the mtention in 1888. To do so 
would, I think, be to disregard fasts. At the same time, m v.ew 
of the difficulties to which Railway Companies may be put by the 
recent exposition of the ’aw, I think that some measure of protec- 
tion must be accorded to them The problem is to fin I a via 
media between the oppos ng mterests. I am personally inclined to 
think that the best solution lies in making railway receipts assign- 
able n the same way and to the same extent only, as an actionable 
claim now is (see Chapter VIII of the Transfer of Property Act). 
T-is would be, as the Advocate G.neral s ys, the simplest way of 
dealing with the case, and would not, so faT as I can see infl ct any 
undue hardship on consignees. A form of t ansfer might peihaps 
be printed at the back of the railway receipts w th a notice wa rning 
consignees that a transfe • could only b 3 effected in this way, and 
that it would not be binding upon the Railway Compan • until 
notice of the transfer was given to them. It would however be 
for the Railway Companies to consider whether this would afford 
them sufficient protection, and how such transfers would affect 
them m practice. 

I agree that legislation is the only safe way of dealing with 
the case, but the form that this should take will require very care- 
ful consideration. Commerce and Industry will have to ascer- 
tain the views of the Railway Companies, and will no doubt con- 
sider the question also from the point of view of the public. 
Probably they will desire to consult Local Governments. 
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No. 100. 


EFFECT OF THE REPEAL OF THE UNITED PROVINCES 
MUNICIPALITIES ACT, 1900 UPON THE CHAKRATA 
CANTONMENT LAW. 

(17th April, 1918.) 


Array Department (Quartermaster 
General’s Branch ) (Q M G 4) Pro- 
ceedings Cantonments, Taxation B., 
September 1918, Nos. 648-49 and 
Appendix. 

(Legislative Department unofficial 
No. 298 of 1918). 


The point is a curious one and it is more curious that it should 

never have been definitely con- 
sidered before. I think, how- 
ever, on the whole that Secre- 
tary’s view is correct. The 
application of section 187 of 
the United Provinces Munici- 
palities Act of 1900 to the 
Chakrata Cantonment was, I 
think, substantive legislation for that cantonment, such legislation 
being authorised by section 23 o the Cantonments Act of 1910. 
The form of Legislation authorised was in effect legislation by refer- 
ence, but it was exactly equivalent to repeating in the notification 
the provisions of section 187 of the United Provinces Act with such 
modifications as were required. I do not think therefore that the 
repeal of the United Provinces Act had any effect on the Chakrata 
Cantonment law, and that section 187 of the repealed Act as applied 
by the notification still remained part of the substantive law of the 
Cantonment. It would however no doubt be better to substitute 
for it the corresponding provision of the new Act, though this is not 
in any way necessary. 
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No. 101. 

PLACE OF ACCRUAL OF INCOME FOR PURPOSES OF TAX- 
ATION UNDER THE INDIAN INCOME-TAX ACT. 

(19th April, 1918 ) 

The question is a very difficult one, but on tie wide I think 

that Secretary’s view is the 
Finance Department Proceedings correct one. I feel no doubt 
Revenue A., June 1918, ^hat ^ q Ues ti on whether in- 

( Legislative Department unofficial come arises or accrues in British 
No. 319 of 1918 } India cannot depend upon whe- 

ther it is payable m sovereigns or 
rupees The test applied by Fry, J., m the case cited by Secretary 
would seem to make the expression used m section 3 of our recent 
Act equivalent to “ received or receiveable.” or at all events to con- 
fine our right to tax to income which the owner either actually 
received or had a right to receive in British India. The question 
under consideration in the English case was, however, not the same as 
that with which we are concerned here. What Fry, J. , was consider- 
ing was merely whether particular income accrued or arose to a 
particular person : what we have to consider is where it accrued or 
arose. I think, however, that the test may well be the same in 
both cases, and that mcome not actually received by a person but 
which he has a right to receive in British India is within Section 3 
of our Act, but that if he only has a right to receive it in England, 
for instance, it will not be taxable I am not quite sure that the 
adoption of this principle may not hit the present practice of 
taxing interest payments on rupee loans where the promissory note 
has been “ enfaced for payment in England.” If this enfacement 
is to be treated as part of the contract with the payee, he would 
apparently have no right to payment in India and the interest 
would not be taxable. It would be otherwise if the enfacement 
is merely for his convenience. 



NOTES AND MINUTES BY SIB GEORGE LOWNDES. 


233 


No. 102. 

IMPOSITION OF EXPORT DUTY ON INDIAN RAW PRO- 
DUCTS AND RESTRICTION OF IMPORTS FROM 
ENEMY COUNTRIES. 

(30th April , 1918.) 

I agree with the last sentence of Sir George Barnes’ memoran- 

Department o f Commerce and d “ m - b "‘ 1 do “ ot think that 
Industry Proceedings Trading bj this policy can be carried, out 
Foreigners A , July KJ1S, Xos. 45—52 bv a system of export duties the 
(Legislative Department unofficial objections to this are pointed 
No 1084 of 1917 Confidential Me No. out fc lhe tJurd paragrap h 0 f 

' the Memorandum, and seem 

to me to be unanswerable. 1 also doubt whether Indian opinion 
would stand a general imposition of export duties With this object. 
At the same time we must come m to some scheme whereby the 
Empire should have first call on all essential raw products exported 
from India, and I feel that considerable pressure may be put upon 
us to give a similar though modified preference to our present 
allies. Neutrals would Seem to have no particular claim upon us, 
unless a policy of starving our present enemies is adopted, which I 
venture to think would be a mistake, even if we were in a position 
to enforce it. To attain the object of supplying the Empire first, 
I think some scheme such as S r George Barnes has outlined will be 
necessary. All that we can do in India is to consign the required 
quota to British buyers through some agency to be set up in England 
(or in the ease of colonial buyers, m the Colony) whose duty it will 
be to see to the distribution. In the same way, if we are to give a 
next preference to ally countries, we must be told what their 
requirements are, and they must arrange for the distributing agencies 
giving us a fair guarantee that the goods will be used or consumed 
by themselves. The main difficulty, as it seems to me, will be 
about prices. If the market is to be restricted, there must obviously 
be some machinery for fixing a fair price. If a preferential call 
on Indian produce is given to British consumers, they will almost 
certainly expect to get the goods cheap, and as India can only be .v • 
importer of raw materials to the most limited extent, there wo ' 
be no sort of reciprocity. It ia however m no way essential to * * 
object in view that British buyers should be supplied ehea] , . 

would this be fair to the Indian producer. Presumably tLae- 
fore a board of some sort will have to be set up out here to fix a 
minimum price for each commodity. This will no doubt increase 
the difficulties of the scheme, and may cause a good deal of friction, 
but it seems to be unavoidable, and I think that we ought to pr ~<- 

1 Commerce Member. 
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for a free hand in this direction. It would of course he open to the 
Indian seller to bargain within the limited market for anything 
more than the minimum price, and there might, m the case of some 
commodities at all event, be sufficient competition to make this 
of value. It would also be beneficial to us — if the second preference 
is to be given to the allies — that their market should be an open one 
inter se, % e. } that general quota should be fixed for all the allied 
countries and not individual ones for each. If a system of minimum 
prices, and not fixed prices, is adopted, I presume that the quota 
to be furnished by each seller would also have to be allocated by 
the Board, but this need not cause any great additional difficulty. 
I think that any scheme of restricted markets will be unpopular 
in India and that we should try to mitigate the restrictions as much 
as possible, and should certainly hold out for reasonable terms. 

With regard to imports, I agree generally with what is said in 
the memorandum, but I think that a good deal will depend on how 
far we are to he allowed the same fiscal autonomy in India as will 
be enjoyed by the Dominions, and that if we are asked to come into 
any Imperial scheme for restriction of imports from enemy countries 
we should press for corresponding liberty in other cases wher«t 
our own interests are affected. 
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No. 103. 


DRAFT BILL TO AMEND THE BRITISH NATIONALITY 
AND STATUS OF ALIENS ACT, 1914. 

(Points for consideration by the Indian representatives to the Imperial 

Conference.) 

(1st May , 1918.) 


Home Department Proceedings 
Public A., July 1919 Nos. 120—143. 

(Legislative Department unofficial 
No. 381 of 1918.) 


I think we must furnish 
the delegates with a brief m 
case the subject does come 
up for discussion. 


I doubt if it is any good instructing them to press for an 
alteration of the jus soli as the basis of the law, but I think that we 
should certainly press for the right to denaturalise a person who 
has become a British citizen merely because of the jus soh. Just 
as an infant can under these circumstances on attaining majority 
make a declaration of alienage, so we ought to have the reciprocal 
right of denaturalising him. 


I also doubt if the Home Government will agree to the simple 
solution for the constitution of the committee suggested by Deputy 
Secretary, though it would of coui e suit us very veil. The 
expression u high judicial ^office,” though undefined, is not a 
very great stumbling block, and v.r.ud - A A! >-'0‘ - - ,* >i\ d 

by the appointment of a High Court J-uAe *" rA en.T ^iri 
has no meaning m India and ve should icrta r.V pith: '* o Arm 
Court” It is only the definite article ie ib* wvdia “ 1'ipj 
Court ” in clause I (3) of the Bill that is inappropriate to India 
Possibly the new provision which it is proposed to insert in section 
8 '(1) of the Act might run “ and a High Court or Superior Court of 
the Provinces for the High Court.” 





236 


NOTES AND MINUTES BY SIB GEORGE LOWNDES, 


No. 104. 

EXAMINATION OF THE PROVISIONS OF SECTIONS 185, 

526 AND 527 OF THE CODE OF CRIMINAL PROCEDURE * 
1893 AS REGARDS TRANSFER OF CASES FROM ONE 

HIGH COURT TO ANOTHER 

( Question of competing prosecutions m different High Courts). 

( 6th May, 1918 ) 

« 

I think that this is a case where we must legislate. Section 
185 is both difficult to construe and, in my opinion, ill-devised, 
and I only wonder that it has stood so long. 

If only one prosecution has been instituted, I do not think 
that any further powers are necessary than those conferred by 
sections 526 and 527. If a transfer within the province is neces- 
sary, it can be made by the High Court under section 526. If a 
transfer to another province is necessary, it can he made by the 
Governor-General m Council under section 527. If it is thought 
undesirable to multiply cases under section 527, the amended 
section might allow the High Court, if it thought proceedings ought 
not to go on m its jurisdiction, to stay them for a reasonable period 
to enable the prosecutor to go to a Court having jurisdiction in 
another province, holding the accused m the meantime under 
arrest (if necessary) or on bail. 

If two or more competing prosecutions have been instituted in 
different provinces, I think that the only reasonable rule is to say 
that the High Court within whose jurisdiction proceedings were 
first started should decide whether or no the prosecution should 
continue under its jurisdiction, and that if it decided this question 
in the affirmative the other prosecutions should ipso facto be 
stayed. It is very unlikely that there would be three prosecutions 
started in three different provinces, but if it were so and the first 
High Court decided against the prosecution in its province, I pre- 
sume that the same principle would have to be applied as between 
the other High Courts. 

The present rule which enables an accused person by change of 
residence to put the decision into the hands of a High Court within 
whose jurisdiction no prosecution has been launched, seems to me 
to be absurd. 

MC42 LD 
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I vs ou) d not fetter the High Court by whom the decision is to 
be made m any way. 1 would leave it to decide on any grounds 
which it considered material, whether the prosecution in its jurisdic- 
tion should go on or not. I agree with the majority of the Full 
Court m the Calcutta case that convenience is a legitimate ground 
for interference under the existing section. 

It would, in my opinion, be altogether wrong that one High 
Court should have power, whether by implication or otherwise, to 
transfer a case to itself from another High Court or nee versa, or 
to decide which of two other High Courts should try a particular 
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No. 105. 


REVIEW OF THE PROCEEDINGS OF THE LEGISLATIVE 
COUNCIL OF THE GOVERNOR GENERAL FOR THE 
YEAR AND THE QUESTION OF VOTING BY GOVERN- 
MENT OFFICIALS. 


(8th May , 1918.) 

This is a very interesting review, and I think it will be useful 
_ , _ _ , , if it is continued at least yearly. 

De ? 03 “’ Se P tember Tie figures shew that the 
business of the Council is 
increasing steadily, and if we are m the near future to have a con- 
siderably enlarged Council we must, I think, be prepared for longer 
and more arduous sittings. Even now it is apparently difficult 
for many of the officials of the Government of India to attend at all 
consistently during the debates, and their benches are often con- 
spicuous by their emptiness. Several Indian members have re- 
ferred to this in conversation with me, as evidence of the hollow- 
ness of the whole thing, and I confess that I have been much im- 
pressed by it. For instance on one occasion Mr. Sastri 1 devoted 
some part of his speech to criticizing the recommendations of the 
Public Services Commission as to the appointment of the Director 
of Agdeulture There was no one representing the Department 
present in Council atthe y time, and Sir William Vincent m replying 
could only say that he knew nothing whatever about it. On the 
occasion of another resolution moved by Mr Sastri, the Govern- 
ment front benches were, for a time at all events, absolutely empty ; 
the second row 1 was represented only by Sir James DuBoulay, who 
was acting as “Member in Chaige,” and the back row by Mr. 
Rose and Colonel Caruana 2 


The Session was also memorable for the division on clause 4 
of the Income Tax Bill which was lost mainly by the votes of Govern- 
ment of India officials under the aegis of His Excellency the Com- 
mander-in-Chief . I am myself all m favour of open voting whenever 
it is possible, but I venture to think that it was carried too far on 
this occasion. Where a measure has been approved by Govern- 
ment, as was definitely the case on this occasion, I think it should be 
understood that all the members of the Government are bound to 
support it on a division even when open voting in the Council is 
allowed. I would myself go even further than this and apply 
the same rule to Secretaries, who constitutionally represent the 

1 Mr. (now Right Honourable V. S. Srinivasa Sastri ) 

2 Judge Advocate General. 
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Government of India and are m fact the heads of the various 
departments of the Government of India. I think that they ought 
not m such a case to vote against Government. If their chiefs are 
committed pubhcly to a particular policy it seems very difficult 
for them to dissociate themselves from it to such an extent. Unless 
tins rule is observed I cannot see how the solidarity of the Govern- 
ment as a whole is to be maintained. I do not in the least regret 
what happened on this particular occasion, as I think that the 
incident has served more than one useful purpose, but at the same 
time I feel that the principle to which I have referred may be of 
great importance on future occasions. 
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No. 106. 


CONSTRUCTION OR THE EXPRESSION “LASCAR OR 
OTHER NATIVE SEAMEN” IN SECTION 115 OF THE 
INDIAN MERCHANT SHIPPING ACT, 1859. 

(9th May 1918.) 


I must confess to some doubts as to the correctness of Dr- 
Department of Commerce and In- Kennck S opinion that the ex- 


dustry Merchant Shipping A., Proceed 
mgs June 1918, Nos 1 — 9. 

(Legislative Department unofficial 
No. 398 of 1918). 

A. M S., March 1913, Nos. 1—9 
A. M. S., January 1914, Nos. 1 — 4. 


pression “ Lascar or other 
native seamen ” in section 115 
of the Act of 1859 includes all 
seamen of Asiatic birth, and' 
therefore apparently Chinamen 
and Japanese. If this is so. 


it is certainly rather odd that both this section and part IV of the Act 
of 1883 should concern themselves solely with the return of such- 
seamen to some port in India. So far as I know, the word * lascar r 
is of Indian origin and applies only to Indian seamen, and I should 
have thought that this would be especially the case when it is used m 
an Indian Act. It seems however, that Commerce and Industry 
Department are committed to the wider and perhaps more conve- 
nient view which Dr. Kennck has taken and assuming it to be cor- 
rect, I agree that there is no legal objection to the proposed stipu- 
lations. 


1 This Act has Bince been repealed by Act 21 of 1923. 

2 Dr. G. H. B. Kennck, Advocate General, Bengal. 
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No. 107. 

CONSTRUCTION OF REFERENCES TO REPEALED STA- 
TUTES SUBSEQUENTLY RE-ENACTED BY A NEW 
STATUTE. 

{10th May 1918.) 

The effect of the amendment made in section 30 of the General 

Clauses Act by Act XXIV of 
A , September 1918, Nos. 31—34 1917 was to provide that where 

an Ordinance made under sec- 
tion 72 of the Government of India Act, 1915, was repealed and re- 
enacted, orders made under the repealed ordinance should be deem- 
ed to have been made under the re-enactmg Act. This would seem 
to cover the point as from September, 1917, when Act XXIV of 
1917 was passed, unless it were held that this only applied to Ordi- 
nances repealed after the passing of Act XXIV of 1917. We can 
also rely on the general rule of construction, to which Secretary 
referred m his previous note, that where a provision of a repealed 
statute is re-enacted by a new statute, references in any of our 
Acts to the repealed statute must be read as references to the re- 
enactment, though it is difficult to find any direct authority for 
such a rule — except perhaps common sense * On the whole there- 
fore I am not satisfied that the Wmdmg-up Order of 22nd July, 1910 
is not now in full force. But I recognize that the issues at stake 
are very large, and that we should take no risks m such a matter ; 
I would therefore at the instance of the Secretary of State specifi- 
cally validate the Wmdmg-up Order and all things done under it. 
But at the same time I thmk we should press the Secretary of State 
to amend the Government of India Act, 1915, by providing that all 
references m Acts of the Government of India to provisions of the 
statutes repealed and re-enacted by the 1915 statute should be 
deemed to be references to the last mentioned statute. This is I 
think clearly the proper way of dealing with the matter, and the 
only safe method of curing the various difficulties that may arise 
m the future. The section quoted by Secretary from the Mer- 
chant Shipping Act of 1894 is a precedent for such an amendment. 

Probably it would be best for us to draft the ieply to the 
Secretary of State’s telegram, and also to Burma which might be on 
similar lines. 
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No. 108. 

POWER OP LEGISLATION EOR SERVANTS OF THE CROWN 
IN NATIVE STATES QUESTION WHETHER THE 
POWER IS EXCLUSIVE OR CONCURRENT WITH THE 
RIGHTS OF THE NATIVE STATES 

(23rd May 1918.) 


Foreign and Political Department, This file incidentally raises 

Proceedings Internal A., March 1919, patfier a biff question, and one 
No 58. o -a ’ 

(Legislative Department unofficial which I t hi n k merits careful 
No 46 of 1918.) consideration. 


By section 65 (I) ( b ) of the Government of India Act, 1915, 
Parliament has given us power to legislate for all servants of the 
Crown in Native States This power dates back at all events to the 
Act of 1861, but whence exactly Parliament itself got the power, 
which is a very exceptional one, I do not know. In some cases it 
may have been by treaty of grant, but I assume that m most cases 

it is bv usage or sufferance, or 
I. B. t June 1903, No. 333 notes page tas been assumed by the Crown 

’ as part of the prerogative of the 


Suzerain. 


The question involved in this case is whether this power is an 
exclusive one or merely concurrent with the rights of the Native 

State Similar powers are con- 


See paragraph 1, page 4 ante. 
European British subjects and 


See page 5, Indian Political Practice, 
Volume I. 


ferred upon us in the case of 
Native Indian subjects of His 
Majesty in Native States. In 
the case of European British 
subjects I believe the policy has 
always been to treat the power of legislation as exclusive . in the 
case of native Indian subjects, on the other hand, I believe (though 

I am not sure) that it has been 
®v ^ Se /* mber 1917 ’ Kos - ! “ 3 ' treated as concurrent only. 
page * With regard to servants of the 

Crown 1 do not know what the practice has been, and I think that 
this can only he ascertained from the records of the Foreign and 
Political Department. If we have not in the past allowed Native 

States to legislate concurrently 
I. B., June 1903, No. 333, notes page With ^ for servants 0 f the 

Crown within their territories 

2h2 


12 . 
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(and I confess that this seems to me to be the most probable view), 
we should, I think, certainly pause before we lightlygive away the 
principle now. It would be part of the prerogative of the Crown 
which we certainly ought not, and probably have not the power, 
to waive without definite authority. I think that this aspect of the 
question certainly deserves further consideration by the Foreign 
and Political Department. I should be ready to discuss it with Sir 
John Wood if he so desires. 
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No. 109. 

PANCHAYAT COURTS QUESTION OF LIMITATION. 
JURISDICTION AND RULE OF EVIDENCE. 

{30th J une 1918 ) 

I also agree generally with Deputy Secretary’s note I do 

Department of Education Proceed- BGed object to the 

mgs Local Boards, October 1918, prescription of a Simple general 
Nos 1—2. rule of limitation for smts m 

(^■sJative Department unofficial panchayat courts (clause 31), 
No 577 of 1918 ) i o t 

and 6 years is reasonable. I 

object strongly to a definite exclusion of the Evidence Act All 
courts should, I think, be bound by at least the general principles 
of the Act. I agree with Sir William Vincent 1 in thinking that the 
jurisdiction of these new courts should not be exclusive, at all events 
at first. The policy should be to try and give people confidence 
in them and encourage their use, but not to shove them down their 
throats by insisting on exclusive jurisdiction I am afraid that 
there is a good deal of truth m Deputy Secretary’s criticisms of the 
village courts under the Act of 1892, and I cannot believe that it 
would be wise to give them exclusive jurisdiction. I shall however, 
be interested to hear what Sir Harcourt Butler’s 2 views are on the 
subject 


1 Home Member. 

2 Education Member. 
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No. 110. 


(I— II.) 

CONFERMENT OF EXTRA DIOCESAN POWERS ON THE 
BISHOPS OF MADRAS AND BOMBAY. 

I. 

* 

(1st July 1918) 


Department of Education Proceed- 
ings Ecclesiastical May, 1919, Nos. 
Si— 34 

(Legislative Department unofficial 
No 348 of 1918 ) 


This case bristles with difficulties. There can, I think, be no 

doubt that India possesses 
legislative institutions of her 
own within the meaning of the 
Privy Council judgment in the 
Colenso case {in re the Bishop 
of Natal, 3 Moore, P. C. cases, N. S. page 115) and, therefore, that 
unless the case of India can be distinguished m some way from that 
of Natal (though I am unable at present to see how) the Crown has 
no power, independently of the provisions of an Act of Parliament, 
to give jurisdiction to any Bishop m India whether he is what we 
call a Statutory Bishop or one less formally recognised by the State 


In the judgment referred to the Lord Chancellor (Lord Chelms- 
ford) says . — 

“ After a Colony or Settlement has received legislative institutions, the 
Crown (subject to the special provisions of any Act of Parliament) stands m 
the same relation to that Colony or Settlement as it does to the United King- 
dom. 

It may be true that the Ciown, as legal head of the Church, has a right 
to command the consecration of a Bishop, but it has no power to assign him 
any Diocese, or give him any sphere of action within the United Kingdom. 
The United Church of Enqland and Ireland is not a part of the constitution m 
any Colonial Settlement, nor can its authorities or those who bear office in it 
claim to be recognised by the law of the Colony, otherwise than as the mem- 
bers of a voluntary association.” 

It would seem to follow from this judgment that tlie Indian 
legislature has, subject to any statutory restrictions, the power to 
do what the King cannot do, and that our legislative powers are 
sufficient to effect what the Metropolitan wants, though whether 
this method of procedure will meet with his approval or not is 
another matter. The King’s ecclesiastical authority by Letters 
Patent being confined to such powers as Parliament has given to him, 
it seems clear that under section 115 of the Government of India Act, 
His Majesty can by Letters Patent only prescribe the functions and 
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jurisdiction to be exercised by the Bishops of Madras and Bombay 
** within their respective dioceses ”, and it seems to me to follow 
from this that no jurisdiction outside these limits can now be con* 
ferred by Letters Patent. 

If thra view is correct its affirmance would seem to lead to the 
somewhat extraoidinary result that the powers granted by the 
Letters Patent of 1912 were, or at all events would be now, ultra 
vires The Act of 1915 itself gives the Bishop of Calcutta his extra- 
diocesan powers, but it cannot, in my opinion, be read as authoriz- 
ing the King by Letters Patent to give any extra-diocesan powers 
to either of the other two Statutory Bishops. The Indian Bishops 
Act of 1842 no doubt recognized the power of the Crown to do this, 
and it may well have been a correct assumption then, as I doubt 
if it could have been held m 1842 that India had an independent 
legislature sufficient to oust the prerogative of the Crown, and in 
any event Colenso’s case had not then been decided. But the posi- 
tion is very different now, and I cannot help thinking that this was 
why the Act of 1915 did not reproduce the provisions of section 4 of 
the Act of 1842. It is possible that the question was not examined 
m detail when the Letters Patent of 1912 were drawn up, or it may 
have been thought that section 4 of the Act of 1842 which was 
then in force was sufficient to justify the procedure. 

In my opinion therefore what the Metropolitan wants cannot be 
done by any alteration of the Letters Patent so long as the existing 
provisions of the Government of India Act of 1915 stand, and that 
in order to enable the Crown to do this the necessary authority must 
be granted by Parliament, i.e., tbe Statute must be amended. On 
the other hand, we probably have power ourselves to legislate and 
to do all that the Metropolitan requires. We cannot of course touch 
section 115 ( 2 ) of the Statute (it is not one of the sections covered 
by Schedule 5) which makes the Bishop of Calcutta Metropolitan, but 
we can, I tbink, provide for a Provincial Commissary to act for him 
during his absence. I doubt if the Metropolitan will approve of 
this course, but I also doubt very much if we should ask for an 
amendment of the Government of India Act under existing circum- 
stances, or if it would be the slightest use our doing so. 

If there is anything in my suggestion, that the 1912 Letters 
Patent are or may be invalid, we ought to take up the question 
with the Secretary of State and suggest that the Law Officers should 
be asked to consider the point, and also to advise us whether we can 
ourselves legislate in the direction the Metropolitan desires. In 
this last connection the provisions cf section 84 (a) of the Govern- 
ment of India Act may be material. 
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I should be very grateful if Secretary would peruse this note 
and record any further suggestions which he may have to mate upon 
it This subject is, I think, one which requires the fullest considera- 
tion. 

II. 

[3rd July 1918.) 

I agree that it is doubtful whether we can legislate and I think: 
that we should not do so without consulting the Secretary of State. 
The whole subject of ecclesiastical jurisdiction is a most thorny one. 

Department of Education will no doubt consider whether it 
would not be desirable in view of the difficulties of the case to ask 
the Metropolitan whether he wishes to press his request. 

His Excellency as head of the Ecclesiastical Department should, 
I think see, but probably the papers will have to go to him in any 
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No. 111. 


CIVIL ANNUITY FUNDS 


(M July 1918) 


The main question has been discussed at considerable length 

and with much ability in the 


Homo Depaitment Proceedings 
Puhhc A , May 1919, Xos. 280—281. 

(Legislative Department unofficial 
No 434 of 1918 ) 


preceding notes, and I have no 
desire to go over any of the same 
ground again. I agree that the 
case should be laid before the 


Secretary of State for his ruling, and probably he will desire to 
consult the Law Officers at home. I will only add that there is in 
my opinion nothing in the Act of 1874 to indicate that the Civil 
Annuity Funds ceased to exist. All that the Act provides for is the 
transfer to the Secretary of State of the accumulated capital of the 
Funds and the liabilities incumbent upon it. Section 2 refers to 
subscriptions being paid to “ the said Civil Annuity Funds,” after 
the acceptance of the transfer by the Secretary of State, and this 
would seem to imply their .continued existence. It also clearly 
grants statutory rights to pensions to all such subsequent subscrib- 
ers, and the question would seem to resolve itself therefore into one 
of fact, viz., whether present members of the Indian Civil Service 
have in fact so subscribed. If they have I think that their pen- 
sionary rights are governed by the Statute. 


I desire also to refer to a passage m paragraph 2 of Sir Wil- 
liam Vincent’s note which I have marked A in the margin. I 
feel very doubtful whether an Indian couit at all events would 
specifically enforce a contract not to accept other employment m 
India after the termination of a non-pensionable engagement. 
Any covenant to this effect would seem to run some risk of being 
held to that extent void under section 27 of the Indian Contract Act. 
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No. 112. 


QUESTION OF TAXING SIMLA HOUSE ALLOWANCE 
GRANTED TO THE GOVERNMENT OF INDIA ESTAB- 
LISHMENT. 


{10th July 1918.) 


1 feel considerable difficulty about this ease I have no 

doubt that the particular allow- 
ance in question was in the 
mind of the Finance Depart- 
ment when we were discussing 
the drafting of sections 3 (2) 
\n) of the Income-tax Act but I certainly did not then realise the 
difficulties that had to be met. 


Finance Department Proceedings 
S. R. A , August 1918, Nos. 848—319. 

(Legislative Department unofficial 
No. 491 of 1918.) 


We are m this reference only concerned with the object 
with which the allowance is granted and not m any sense with 
the question whether it ought to be so granted or not. 

What Fmance Department now propose to tax is the parti- 
cular allowance granted for a particular year, and the question under 
the Act is for what purpose this particular allowance is made. It 
does not necessarily follow that it was granted m the j articular year 
with the same object that it was originally granted, but, accepting 
Sir William Vincent’s note, I think we must assume that it is granted 
in the present year for the objects to which he refers, viz., those 

embodied m the 1906 despatch 
Home Depaitment Proceedings Es- which seems to be the latest 
tebhshmem A , September 1906, pronouncement on the subjeet. 

Reading the material para- 
graphs of this despatch together, it seems to me that the object 
of the allowance was to provide for the maintenance of a second, 
and from the point of view of the grantee unnecessary, residence 
for clerks in Simla m order that they might perform their duties 
there during the period that Government was in session. Para- 
graph 7 of the despatch seems to suggest that m 1906 Government 
accepted the position that it was desirable that clerks should 
maintain their permanent residences in Calcutta but that for the 
purposes of their duty they should be brought up to Simla, and that 
the expenses of their residence there should be paid bv Government 
either by way of allotting quarters to them or granting them e house 
allowance. If this was m fact the object with which rhe allowance 
was originally granted, and if m the absence of any further decla- 
ration of Government’s intentions it must be assumed that this is 
still the object of the grant despite the changed conditions. I think 

2j 
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that it was and is a grant specifically made to meet expenses wholly 
and necessarily incurred in the performance of duties, and that it is 
within the exemption of the Act. Whether under existing circum- 
stances a grant with these objects is justifiable or not, u m my opi- 
nion, entirely foreign to this reference. But this question certainly 
seems to need further consideration 

I should like to add that I should be personally very willing 
to see this problem referred for solution to the courts It is a purely 
domestic question which I think thf Government of India ought to 
decide for themselves. I also 'feel that at the present time, when the 
expenses of living have gone up so considerably and undoubtedly press 
hardly upon many of our poorer employes, this would not be an 
opportune moment to withdraw any existmg concession even if 
it were not strictly within the purview of the Act. 
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No. 113. 


QUESTION WHETHER SUBJECTS OP NATIVE STATES 
ARE e< FOREIGNERS ” WITHIN THE MEANING OP 
THE FOREIGNERS ACT, 1864 AND OP THE FOREIGNERS 
ORDINANCE, 1914. 

(13th July 1918.) 

This seems to raise a question of which I have always been 

Foreign and Political Department afraid. Would not our 

Proceedings Secret Internal A., August Courts be bound to hold the 
1919, Nos. 26—29. same under many of our Acts ? 

(Legislative Department unofficial Instance, are not subjects 
No 625 of 1918 ) of Native States “ foreigners ” 

within the meaning of the Act of 1864, even as now amended, and 
consequently also under the Foreigners Ordinance, 1914 2 If the 
Secretary of State is taking this question up with the Colonies, is it 
not likely that he would wish us to put our own house m order ? 
If I am correct in the view I have taken above, I think that Foreign 
and Political Department may like to consider this aspect of the- 
Gase further.. 
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No. 114. 

QUESTION OF JURISPK TIOX OF 1.00 AL GOVERNMENT 

OVER THE DECISION OF THE FINANCIAL COMMIS. 

SIGNER OF BURMA. 

{22hd July, 1918) 

If I were merely asked whether the action of the Local Govern- 
ment m overruling the decision 
Department cf Revenue and Agn- 0 f the Financial Commissioner 

tens' 11 1 9— ° Land ReVtnUe A ” was right, I should have no 
(Legislative Depaitment unofficial Citation in advising that _ifc 
No 62o of 191S ) was not Under the Land 

Revenue Act and Rules the 
decision of the Financial Commissioner urns. I think, final, and I 
cannot read section 3 of the Act of 1888, as giving the Loeal Govern- 
ment any power as a court of appeal from him. It does not, how- 
ever, necessarily follow that the Government of India should inter- 
fere on the Parsi gentleman’s petition, as there can be little doubt 
that the result of the Local Government’s action is that substantial 
justice has been done, and it will be for Department of Revenue and 
Agriculture to consider whether they are prepared to abide by the 
consequences. If Mr Broocha sues the Secretary of State for 
damages for having m effect deprived him of the points of his pur- 
chase (and I think that an action of tins nature could be devised) it 
will probably be thrown out on the ground that such an action, would 
involve a decision as to the validity of the sale to him, which is 
barred by section 56 of the Land Revenue Aet The case, however, 
might be taken up to the Pnvy Council and argued on the lines of 
the Moment case. Whether Revenue and Agriculture would be 
willing to face this possibility will be for iheir consideration Per- 
sonally I should not be sorry "to see the Moment case rc-opened in the 
courts, and if it is to be, a case of this land, where at all events ab- 
stract justice would, seem to be clearly on our side, may not be a 
bad one for the experiment. But, on" the other hand, it must be- 
remembered that the law point as to the power of the Local Govern- 
ment to set aside the Financial Commissioner’s decision is, m my 
opinion, equally clearly against us. On the whole, I should bo 
inclined to let the Local Government’s decision stand, and let them 
stand the racket We are, I think, not bound to overrule them 
even if they are in our opinion technically wrong, where the result 
is that substantial justice has been done. _ 

MC42LD 
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No. 115. 

QUESTION WHETHER DESERTION FROM THE PORTU- 
GUESE ARMY IS AN OFFENCE AS DEFINED IN THE 
GENERAL CLAUSES ACT, 1897. 

(6th August, 1918 ) 

I think; that Secretary’s' view is the right one. The question. 

turns on the definition of 
Foreign and Political Department “ offence ” in the General 
Pr^eeings Internal A, October 1818, C j auses Ao( . [aect , on 3 ( j r)] . 

(Legislative Department unofficial ^ i® defined as anv act 

No. 664 of 1918.) or omission made punishable by 

any law for the time being m 
force.” This must, T think, mean u any law. . m force in British 
India” and would not, therefore, cover desertion from the Por- 
tuguese Army, an act which if committed in British India would 
not be punishable by British Indian law. 
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No. 116. , 

(i— n.) 

PROPOSED AMENDMENT OF THE WORKMAN’S BREACH* 
OF CONTRACT ACT, 1859. 

I. 

(6th August , 1918.) 

in the absence of any definite proposals for amendment, t 

should ordinarily content my- 
Home Department Proceedings self With endorsing the views of 
Judicial A , July 1919, Nos. 299 — 313 my Hon’ble Colleague m the 
(Legislative Depaitmenfc unofficial Home Department, as it seems 
No. 676 of 1918.) clear on the one hand that the 

Act should not be merely, re- 
pealed, and on the other that the Pandit i§, a broken reed. It 
seems, however, that the reference is probably intended to elicit our 
views as to the lines of amendment generally. On this I am m 
general agreement with Secretary’s proposals, but personally I would 
go a little further I do not like the Act which I feel no doubt is 
misused in many ways, but a summary method of dealing with the 
difficulties which exist in connection with the employment of labour 
in many parts of India seems to be still an unfortunate necessity. 
I doubt, however, if it goes beyond the cases of recruitment on a 
large scale, usually away from home, and is essentially bound up 
with the prevailing system of advances in such cases. 

I would myself make the penal provisions applicable only to 
contracts of service in writing and in a form approved in every case 
by the local Government. This would enable them to be confined 
to cases of recruited labour, and to advances of limited sums which 
were reasonably capable of repayment out of, say, a year’s wages 
All recruitment for labour on a large scale ought to be (if it is not 
already) under supervision and there should be no diffi culty m 
seeing that the employee understands the conditions of the contract- 
It would of course only be willful default on the part of the 
employee that would be penahsed. 

The option m section 2 of the Act should certainly be the court’s 
and not the employer’s, and the period for which the employee 
could be ordered to work should, I think, be limi ted to a year. 

The court should also have discretion to give time for payment 
and to fix reasonable instalments. 

I think that the court should also have discretion to allow 
compensation in the case of frivolous or unfounded comp lain ts, 



NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


255 


and that the complainant should be bound in all cases to deposit a 
substantial sum for the purpose before process is issued. Seeing 
that the employer would m every case be a man of means this would 
entail no hardship on him. 

I would also at the same time provide a penalty for enticement 
which seems to be at the root of most of the evils disclosed in the 
replies from local Governments. 


n. 

(18th June, 1919.) 

I do not like the Act any more than Sir George Barnes, 1 but 
I think as we have got it we ought to keep it in some form. I think 
Rs 300 (which seems to have been agreed upon at the meeting of 
21st April 1919) is unnecessarily high and I should prefer to see it 
reduced to Rs 200 In the case of men engaged for a year at say 
Rs 50 per mensem an advance of Rs 200 would be more than suffi- 
cient. I should also like to see the operation of the Act confined to 
imported labour. I agree with Sir George Barnes and Sir Sanka- 
ran Nair 2 as to amendment 3. I do not think that a preliminary 
enqmry is desirable. I am sorry that it has not been found prac- 
ticable to insist on written contracts even where the engagement is 
for a period over one month but I do not wish to press this point. 


1 Commerce Member. 

* Education Member. 
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No, 117. 

FLYING OF BRITISH FLAG WITH A SPECIAL DEVICE BY 
VESSELS OWNED BY RULERS OF NATIVE STATES. 

{Interpretation of sections 69, 73 ( 1 ) and 734 of the Merchant Ship- 
ping Act, 1894 ) 

(7th August, 1918.) 

If section 73 (1) of the Merchant Shipping Act, 1894, is applied 

by section 734 to Native State 
Foreign and Political Department vessels, and under section 73 
Proceedings Secret Internal Septem- (i) sucll vesse l s are f orma l ly 
ber 191S, Nos 20—24 ,-i j , a -i j J 

fLegis’ative Department unofficial authorized to fly the red ensign 
No. 689 of 1918.) defaced with the badge of the 

State, I feel no doubt that the 
mere use of this flag will not make the vessel liable to forfeiture 
under section 69. The section itself provides that two things are 
necessary to subject a ship to this penalty, nz , (1) using the flag, 
and (2) assuming the British national character (1) If unauthorised 
would obviously be evidence of (2) , but if (1) is authorised and 
•enjoined upon the owner of the vessel, it clearly would be no 
evidence of (2). The mere use of the flag therefore undjr the 
new conditions could not, in my opinion, subject the vessel to 
the penalty. If in addition to using the flag, it pretended 
to be a British vessel, it might no doubt bring itself within 
the section, but this is quite another matter. I cannot say in 
norm a „„* a answer to Commerce and In- 

C ji* p8>S6 4 CLlbtP • i . • * j* 1 1 •• 

dustry s question* that autho- 
risation of the use of the flag would make the vessel “ immune from 
the penalty ” : I can only say that the use of the flag would not 
subject it to the penalty. This is, I think, the view already adopted 

fSecret I., February 1917, Nos. 21 — ^ the Government of India 
25, correspondence, pages 5 — 6. ^ P^^S^ a ph 4 of its despatch y 

of 2nd February 1917, and 
is no doubt the view accepted by Ihe Secretary of State. 
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No. 118. 

PROPOSED AMALGAMATION OP THE JUDICIAL COM- 
MITTEE AND THE" HOUSE OP LORDS INTO ONE 
IMPERIAL COURT OP APPEAL. 

(29th August , 1918.) 

I do not think that we need consider the question of an All- 

Home Department Proceedings J ndla Court of Appeal as the 
Judicial' A , June 1919, Nos 109 — 114. Secretary of State has not 
(Legislative Department unofficial referred to this m his telegram, 
No. 812 of 1918). though I know that it was in 

his mind last cold weather. It is a difficult subject on which 
there would be much difference of opinion. 

I have always hoped to see an amalgamation of the Judical 
Committee and the House of Lords into one Imperial Court of Appeal*. 
I think Indian litigants would probably gain by it. Not infre- 
quently m the past it has only been possible to constitute a very 
weak committee for Indian Appeals owing to the superior claims 
of the Housi of Lords. In one session of the Judicial Committee 
I remember we had only Lord Shaw, Sir John Edge and Mr, Ameer 
All sitting, and complaints were considerable, while for Canadian 
Appeals at all events a really representative committee was always 
constituted. The Judicial Committee has recently found it neces- 
sary to sit in two divisions owing, I believe, largely to the stress of 
Prize Court work, and it would no doubt be necessary to provide that 
the Imperial Court of Appeal could sit in two or more divisions 
"We should, I think, press for a statutory minimum of four judges, 
of whom one should always be a Judge of Indian experience. 
Looking back over the reports both m the Judicial Committee and 
the House of Lords I find that less than four has been unusual ,_ 
and that six or seven Judges have often sat together. 

There should, I think, be three salaried Judges with Indian 
experience. They need not necessarily have been Barrister Judges, 
out here or even Judges at all. Neither Lord Hobhouse, who 
presided for many years at the hearing of Indian Appeals, nor Sir 
Andrew Scoble, had been on the Bench m India. One of the three 
should, I think, be an Indian. The appointment should certainly 
not be for life but for 5 or 7 years. It is eminently desirable 
that fresh blood should be introduced from time to time, and men 
who have passed their prime are no more valuable m a Court of. 
Appeal than elsewhere* 

The salary should be sufficient to- attract the best men. £400 
a year seems to me hopelessly inadequate though, it must be remem- 
bered that at present it carries with it a Privy CounciUorship. This, 
however, will not necessarily he the case under the new regime, 
Sir John Edge has told me that the £400 does not even pay his 
MC42LD 3x 
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expenses of coming to London for the sessions. The salary should 
m my opinion, be the same as that of Members of the Secretary 
of State’s CounciL 

Ind an representatives need not be, I th-nk, restricted to sitting 
in Indian cases, though no doubt this would be the ordinary rule- 
Sir Packard Couch, Sir Arthur Wilson and Sir Andrew Scoble, and 
probably other Indian Judges, used frequently to Bit in the 
Judicial Committee to hear cases from the Dominions It would of 
course be for the Lord Chancellor to settle who should sit m any 
particular case. 

Members of the Court from India should, I fHnk, be appointed 
by Hi s Majesty on the recommendation of the Viceroy. 

At present the judgments of the Judicial Comm. ttee are deli- 
vered by one member of the Committee only, as they are m tie 
form of advice to His Majesty. I think, however, that the House 
of Lords practice should be adopted under which each Lord is enti- 
tled to deliver judgment. This often leads to greater light being 
thrown upon obscure points of law, and dissenting judgments 
(which are by no means rare) are frequently of great value. 

The question of criminal appeals is no doubt a difficult one, but 
it will probably have to be dealt with upon the same lines in regard 
to India as with regard to other parts of the Empire. If criminal 
appeals are allowed to the new Court from the Colonies, there would 
be no reason to bar them in the case of India I should prefer 
myself to see it a purely civil court, leaving all criminal appeal, 
whether under the Letters Patent or by special leave to be dealt 
with by the Privy Council as the proper body to advise His Majesty 
on the exercise of his prerogative. If criminal appeals are to go 
to the new Court, the Letters Patent of the Indian High Courts 
will need revising. I think that a Committee of the Privy Council 
will still be necessary to deal with non-litigious questions which, 
may be referred to them for advice, of which a recent Indian example 
was a petition by Sir Basil Scott, Chief Justice of Bombay, as to the 

proper interpretation of a par- 
judicial A., March 1912, Nos. 87-88* ticular clause of the Letters 
Judicial A,, March 1913, Nos. 91-92, Patent. If something in the 

nature of a Judicial Committee 
must still remain for cases of this sort, I should prefer that they 
should continue to deal with criminal appeals,- with regard to which 
they have laid down a very definite and salutary line of policy. 

I agree with Sir William Vincent* that it -might be useful to 
consult an informal committee of lawyers during the coming session, 
of our Legislative Council. I think the question is one of such 
importance that we ought to consult non-official opinion, a-rul J 
have no doubt that our action in doing so would be appreciated. 


3 Home Member, 


2x2 
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No. 119. 

QUESTION WHETHER ADDITIONAL SESSIONS JUDGES, 
WITH CIVIL JUDICIAL FUNCTIONS COME UNDER 
SECTION 98 AND SCHEDULE III OF THE GOVERNMENT 
OF INDIA ACT, 1915. 

(30th September 1913 ) 

1 cannot think that an additional Sessions Judge is less an 

“ Additional Sessions Judge ,5 
Home Department Proceedings Es- because he has also to perform 
l52-^?5 entS A ’ DeC6mber 1918 ' certain civil judicial functions, 
(Legislative Department unofficial ^ ^ Course possible that 

No. 919 of 1918). Lord Crewe 1 in 1912 did not 

think that the new appoint- 
ments would fall within the schedule to the Act of 1861 which was 
then in force, but it seems to me more likely that all he intended 
was that two of them should be made available for non-Indian Civil 
Service Indians under the powers conferred by the Government of 
India Act, 1871 '(new Sect.on 99 of the Act of 1915). I can only say 
that the argument from the language of the despatch is not sufficient 
to convince me that the appointments referred to were not within 
schedule III of the present Act. If they had been of “ Additional 
Subordinate Judges with the powers of Sessions Judges,” instead 
■of the other way about, it would have been a different matter. 
I regret the inconvenience which the adoption of my view will 
entail, but I cannot think that we should be safe in advising other- 
wise. It may of course he possible to refer the point to the Secretary 
of State and he may he prepared to take the responsibility of the 
more convenient point of view. 


2x3 


MC42LD 


iSecretary of State for India. 
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No. 120. 

QUESTION OF AMENDING THE GENERAL CLAUSES ACT, 
1897 IN REGARD TO VALIDATING THE ENEMY TRAD- 
ING ORDER 

(Validity of mles made under an ordinance superseded, by an Act.) 

0 8th October , 1918.) 

I don't think there is anything in the point. We do not 

(Legislative Departmeut unofficial 6t “% re-enact an 

No 892 of 1918.) ordinance but re-enact its 

provisions by an Act. The 
General Clauses Act only " continues ” orders, etc , made under the 
repealed Ordinance m virtue of the re-enactment of these provisions. 
It is m fact only a saving of labour. Under the new enactment the 
orders could be re-issued and the General Clauses Act merely says 
that they shall be deemed to have been so re-issued. The point is 
a purely technical one and does not amount even from the technical 
point of view to an infringement of the Statute. We do not pur- 
port to say that the ordinance shall be in force for longer than the 
statute allows but merely that something we have done under the 
ordinance shall be deemed to have been done under the new 
enactment. 
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No. 121. 

QUESTION OF LEGALITY OF THE LEVY OF LICENSE FEES 
IN THE FORM OF TAXES IN CHAKRATA CANTON- 
MENT. 

( 9th October , 1018.) 

I agree that nothing is gained by long disquisitions in the 

Proceedings A , October 1919, Nos. adnnnistrative department on 

9! g g> legal questions which must 

come up in any event to this 
Department. It will be sufficient m the future if the administra- 
tive department will indicate to, us shortly any legal difficulties 
which they see in the course proposed and leave us to deal with 
them. 

Section 174 of the Cantonment Code, if brought into line 
with the later provisions of the United Provinces Act, will, I think, 
be sufficient to meet what is required by the Chakrata cantonment, 
and this should be put to the Local Government. It is, in my 
opinion, no objection to the use of section 23 of the Cantonment 
Act, 1910, that an enactment which it is proposed to extend to a 
cantonment contains possible elements of taxation. There is nothing 
in the section to suggest that it can only be used in cases to which 
section 15 has no application. 

I am, however, as at present advised, not prepared to sub- 
scribe to the view previously recorded in the Department that licence 
fees of this sort should be regarded as taxes, and I think the question 
may need to be reconsidered. Any difficulties would be largely 
met by amending section 24 {20) of the Cantonments Act so as to 
make it clear that hcences may be required and fees imposed by 
rule and I agree with Deputy Secretary that this should be done at 
the earliest opportunity. 
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No. 122. 

QUESTION WHETHER THE PROVISIONS OF SECTION 30 
OF THE GOVERNMENT OF INDIA ACT PRECLUDES 
THE LEASING OF A BUILDING FOR A POST-OFFICE 
IN A NATIVE STATE. ► 

■dh. 

(■31st October, 1918 ) 

There is m my opinion, nothing in Section 30 of the Govern- 
n a i. az i ment of India Act, 1915 which 

{Legislative Department unofficial } 

No. 1003 of 1918) precludes the leasing of a 

building for a Post Office in 
a Native State. There would however be no power to take such a 
lease m the name of the Secretary of State. The lease must, I think 
be taken m the name of some responsible officer of Government, 
and all th€ formalities required by the Native State Law to validate 
the transaction must be observed. 
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No. 123. 


RIGHT TO TAX BRITISH SUBJECT INDEPENDENTLY 
OF HIS PLACE OF RESIDENCE. 

(Consideration of the correspondence from the Assistant Minister m 
the Nizam's State.) 

{6th November 1916 ) 

I agree. I think Mr. Holland’s 1 criticisms on tie Resident’s 
Foreign and Political Depr rtraent proposed reply are reasonable. 


Proceedings Internal A., December 
1918, Nos 15-16. 

(Legislative Department unofficial 
No 1028 of 1918.) 


The main points are (1) to 
disclaim any desire to tax the 
Nizam’s subjects, and (2) to 
emphasize our admitted right 
to tax our own subjects wherever resident. As to the means which 
may or may not exist for enforcing m any area outside British India 
our lawful demands upon any of our own subjects who may be 
recalcitrant, the question is not likely to arise and may well be left 
for discussion until a concrete case occurs I think it would be 
well to refuse to discuss this question at length, and w T hile not 
agreeing to all that the Assistant Minister says on the subject, to 
intimate politely that if the question should ever arise in a concrete 
form the views expressed by him will receive full consideration. 


foreign Secretary. 
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No. 124. 

DISCLAIMERS IN PATENT LAW 
(23rd November , 1918 ) 

This is not, I think, a case in which we can advise, but like 

„ . . A ~ , Secretary, I should like to be 

(Legislative Department unofficial ■/ . . 

Ko 1067 ot 1918 ) °f assistance to my honourable 

colleague if possible. Person- 
ally I should deal with the matter on common sense lines The 
Controller is of course perfectly right in thinking that a particular 
combination of old ideas may be patentable, and that it is no- 
objection to the granting of a patent for such a combination that- 
one of the “ old ideas ” m question is already subject to a prior, 
patent. It is m fact common knowledge that A can patent a process 
■which involves the use of B’s patent, but in such a case the 
later patent will of itself give no right to the use of the article or- 
process the subject of the pnor patent. If therefore (as is apparent- 
ly the fact in the present case) the later patentee is willing that his 
patent should contain an express disclaimer of any right to use 
the prior patent, and the owner of the prior patent wishes that this 
should be done, it is only reasonable that effect should be given to 
his wishes. The Controller says in effect that this is not necessary : 
that if A attempts to use B’s prior patent it may be left to the courts 
to decide between them, especially as he seems to have some doubt 
as to the validity of the particular prior patent. It is however 
always desirable to close the door to litigation where possible, 
and if it is the fact that A is walling to have the disclaimer inserted, 
I think that common sense dictates the propriety of this being done. 
Disclaimers are well recognized m Patent Law', and though it is 
impossible for us to examine the English authorities, I cannot 
conceive that there can be any legal objection to the insertion of 
a disclaimer by consent of parties. 
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No. 125. 

QUESTION WHETHER A DECREE OF THE EGYPTIAN 
COURT IS ENFORCEABLE BY EXECUTION PROCEED- 
INGS IN BRITISH INDIA. 

(7th December 1918.) 

It is, I think, sufficient for us to say that a decree of the Egyp- 
Home Department Proceed, ng» tian Court cannot be enforced 
Judicial A , January 1919, Nos. 237 — hy execution proceedings in 
244 British India. Mr. Barron’s 1 

(Legislative Department unofficial letter correctly states that the 
No. 1118 of 1918 ) only m eans by winch such a 

decree can be enforced here is by a substantive suit brought in 
British India upon the decree. 


MC42LD 


i Chief Commissioner of Delhi. 
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, NO. 126. 

THE NECESSITY OF CONSULTING BEFORE PRESENTA- 
TION OF AN APPEAL THE LAW OFFICER WHO WOULD 
ARGUE THE SAME 


(13th December 1918 } 


Home Department Proceedings 
Judicial February 1919, Nos. 128-129-. 

(Legislative Department unofficial 
No 1134 of 1919). 


Personally, I am not m favour of tins proposal. In the first 

place the important thing to 
my mind is that the particular 
law officer who is to argue the 
appeal should he consulted 
before it is presented In the 
second place I think that uniformity is important m this matter. 

With regard to the first point, it is obvious to me that the Legal 
Remembrancer, who ex-hypothesi never practices or has practised 
in the High Court, is not so well qualified to judge of the chances 
of success of a particular appeal, as the officer whose every day duty 
it is to do so. I don't know much about the Public Prosecutor 
in Smd, but the Government pleader in the High Court is always 
a pleader of great experience and m nine cases out of ten the most 
able of all the practising Vakils He is, therefore, eminently 
qualified to advise on such a question, and it is, in my opinion, 
of great importance that he should have been consulted before the 
appeal is presented. It would no doubt be desirable that the Legal 
Remembrancer should examine the case first and prepare the 
papers for the Government Pleader, and this would seem to meet 
the suggestion that the latter is too busy a man to go into the cases 
thoroughly. It would no doubt only be in a ease where the Legal 
Remembrancer advised an appeal that Government would press 
the matter, and it would only be in such cases that it would be 
necessary to consult the Government Pleader. 


In the case of appeals against decisions of the Presidency Magist- 
rates the same considerations would apply If the Government 
Solicitor thought that an appeal was desirable he would consult 
either the Advocate-General or the Government Pleader which- 
ever he proposed to brief, and you would not have the undesirable 
position of counsel appearing in support of an appeal which he 
thought aught never to have been brought. 

With regard to the second point, it may be that the Legal 
Remembrancer in Bombay is an exceptionally capable officer, 
though he certainly has not always been so in the past, but if an 
exception is made in his case it will be very difficult to refuse to 
make similar exceptions in other provinces, and the result will 
be that the old system, which was in ny opinion extremely 
unsatisfactory, "will be allowed to remain. 
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No. 127. 

SECTION 50 OP THE INDIAN CONTRACT ACT. 1872 AND THE 
ANALOGOUS PROVISION IN THE ENGLISH LAW. 

(Mr. Prosser's letter.) 

(20th December 1918 ) 

I understand that the Department of Commerce and Industry 
Department of Commerce and Indus- are °nly concerned in this 
try Internal Trade Filed papers No 24. reference with the particular 
$ Legislative Department Unofficial cases dealt with m Mr. Prosser’s 
No. 1144 of 191S.) letter. It would of course 

be impossible to advise on the specific liability of the jute firms 
without knowing exactly what the provisions of their contracts 
were, but dealing with the only point which appeals to be raised 
by this letter, which says ‘ ‘ the difficulty arises with xeference to 
the exports which were prevented during the time the prohibition 
was m force/ 5 I think we may say that section 56 of the 
Contract Act will afford Mr Prosser’s client at least as much 
protection as section 3 of the Courts (Emergency Powers) Act, 
1917. Whether they will have as good a defence m respect of 
any penod after the prohibition was removed, may be a different 
question dependent partly on the terms of the contiacts, and 
partly on the question whether shipment after September 
the 27th was in fact possible or not. But this is not the question 
which worries Mr Prosser as is shown by the next sentence in Ins 
letter after the one quoted above. 

So far therefore as the particular case goes there appears to 

no need for further legislation in India. But it is of course clear 
that the English section goes much further than section 56 of our 
Act, m that it makes compliance with the advice or direction of a 
Government Department a good defence to an action for breach 
of contract. There are however no facts before me to suggest 
that there is any necessity for legislation here to provide for cases 
of this nature The other letter on the file from Messrs Thornton 
is only m general terms. 

With regard to the draft reply to the India Office, I suggest 
that if it is only Mr. Prosser’s letter which has to be considered it 
would be better to answer the case which he puts more specifically, 
instead of comparing our section 56 with the English enactment in 
general terms. 
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No. 128. 


PROPOSED DRAET OE THE LETTERS PATENT CREATING 
A HIGH COURT IN LAHORE. 


(8th J anuary 1919 ) 


Now that we have got a clean-cut provision in section 113 of 

the Government of India Act, 
Home Department Judicial Pro- 1915, for the estab lishment of 

ceedmgs April 1919, Nos 75-03 additional High Courts I think 

(Legislative Department unofficial in, ., , 

No. 1176 of 1018). we should get away, if possible, 

from the recitals of the old 
Acts If we continue on the lines of the recitals m the Patna 
Letters Patent they will only get more and more complicated and 
there will be nothing gained All that appears to me to be strictly 
necessary is to recite (1) the powers conferred by section 113, (2) 
the constitution of the Province or Provinces for which the High 
Court is to be established, and (3) the fact (if it is so) that no part 
of such Provinces is included within the jurisdiction of any existing 
High Courts. I place below a draft of the recitals and first clause 
of the Letters Patent which is, m my opinion, sufficient, but it is 
of course not for us to diJft m these cases and it can only go home 
as an indication of the lines upon which we suggest that the India 
Office draftsmen should work. 

The constitution of the Provinces concerned causes some little 

*A copy of the Proclamation of 1859. 4fficul V “ North-West 

■which is now on the file, shows that this 
is not quite correct. A Lieutenant- 
Goverrorship was established over 
“the Punjab, the tracts commonly 
called the ‘ Trans-Sutlf j States’ ‘Cis- 
Sutlej. States,’ and the ‘Delhi terri- 
tory.’ ” 

G. R L[ownt>es], — 15-2-19. 


Erontier Province and the Delhi 
Province have both been carved 
out of what was the original 
Punjab. It is moreover curious 
to find that all they did in 
1859 was to appoint a Lieut- 
enant-Governor, and not speci- 


fically to constitute a Province.* So far as I know the actual 
boundaries of the Province have never been declared, as cm be 
done if necessary under section 60 of the Government of India 
Act, 1915, which is of course only a reproduction of pre-existing 
powers. The local Government can no doubt tell us if this view 
is correct. If the boundaries have been declared at any time it 
would probably be desirable to recite the fact. 

It would, I think, in any case be necessary to recite the cons- 
titution of the North-West Erontier and Delhi Provinces, for as 
I understand the position, the new High Court will he the High 
Court m every sense for the Delhi Province and will also exercise 
ordinary original criminal jurisdiction m respect of European 
British subjects, etc., in the North-West Erontier Province. 
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The second Delhi proclamation of 1915, also causes a little 
difficulty, as under it territories were added to the Province of 
Delhi which had formerly been part of the United Provinces and 
therefore no doubt subject to the jurisdiction of the Allahabad 
High Court Under the Indian High Courts Act, 1865 (28 and 29 
Viet., c 15), section 3, it was competent to the Governor-General 
in Council to transfer a territory from the jurisdiction of one 
Chartered High Court to that of another, but the statute did not 
authorize the transfer from a High Court to a Chief Court, as was 
done m this case, and no action could, therefore, be taken under 


the Statute. "We have, however, always assumed that the Govern- 
ment of India has power by legislation to transfer territory from a 
Chartered High Court to any otheT Court created by themselves, 
and this view has been confirmed by the Privy Council in [Emp. vs. 

Burah (I. L. R.) 4 Cal., 172}. 


*J see from the noting at the time 
that this v. r as the intention. See 
Home Department Judicial Proceed- 
ings for March 1914, Nos 284 — 287. 


We must, I think, assume that 
this was done by the Delhi 
Laws Act, 1915 (VII of 1915) *, 
with the result that from and 


after the passing of that Act the transferred territories were no 
longer under the jurisdiction of the Allahabad High Court, and 
therefore a tare recital that none of the territories for which the 


new High Court is to be created are included within the limits of 
the local jurisdiction of any other High Court would seem to be 
sufficient. In view of the rather vague provisions of the Delhi 
Laws Act, 1915, 1 should prefer not to recite it m detail 


I should be very unwilling to accept clause 12 in the form suggest- 
ed. It was r.o doubt necessary in the case of the Patna High Court, 
which was being carved out of the Bengal jurisdiction, and it may 
also have been desirable for similar reasons in the case of Allahabad. 
If I understand the present position, however, there is no intention 
to confer upon the new High Court at Lahore any greater juris- 
diction than is now exercised by the Chief Court, the sole object 
of the change being to raise the status of the Chief Court to that 
of a High Court It should, therefore, in my opinion, be sufficient 
in clause 12 to provide that the High Court should have the same 
jurisdiction m respect of infants and lunatics as was previously 
enjoyed by the Chief Court. The suggested provision giving the 
new High Court similar jurisdiction m these matters to that exercis- 
ed by the Calcutta High Court seems to me to be unnecessarily 
vague, and to open the door to possible questions of fact as to what 
jurisdiction the Calcutta High Court does m fact exercise and upon 
what its claims to such exercise are based. 


I agree with Joint Secretary that clause 15 should include the 
North-West Frontier Province, as the new High Court will exercise 
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in the ordinary course original ciiminal jurisdiction over European 
British subjects It will not exercise extraordinary original 
criminal jurisdiction outside the Provinces of the Punjab and Delhi, 
and no reference should therefore be made to the North-West 
Frontier Piovince m the other clauses coming under “ Criminal 
Jurisdiction 

There can, I think, be no reason to confer any Admiralty 
jurisdiction on the new High Couit, and clauses 24 and 25 of the 
Patna Letters Patent may therefore be omitted, as was done in the 
case of Allahabad. 


Clause 35 of the Patna Letters Patent is also of course not 
requned but I think it may be desirable to empower Judges of the 
new High Court to sit m places other than Lahore in case anything 
in the natuie of circmt proceedings should be found desirable at 


It is also provided fo* m the Patna 
Letters Patent. 

S R Hionell. 


any time This was provided 
for by clause 24 of the Allaha- 
bad Letters Patent and clause 
31 of the Bengal Letters Patent, 


and I see that Mr. Shadi Lai provides for it by his clauses 33 and 34. 


I agree with the proposed modification of clause 40 to which 
Jomt Secretary refers 


It must, I think, he remembered that it wlU be necessary to 
abolish the existing Chief Court as from the date of the new High 
Court coming into existence. This should, I think, be done by 
anticipatory legislation m the local Council with our sanction It 
appears to me, however, that we shall have to legislate on similar 
lin es with regard to the Delhi Province, and this may be urgent 
if the new High Court is to come mto being in April next. 


Some provision will also have to be made for cases already 
instituted. There appears to. be no necessity to incorporate 
transitory provisions of this nature in the Letters Patent, as was 
done in the case of the Patna High Court. Probably it will be 
sufficient to provide by leg'slation m India that all such cases shall 
be deemed to have been instituted in the High Court and shah be 


continued m it. 


Whether, if my Hon’ble colleague accepts the new recitals which 
I suggest. Home Department will be prepared to telegraph them 
home in full I do not know, but possibly it might be sufficient 
in the telegram to say that we suggest that there is no necessity 
to follow the recitals of the old statutes as was done in the case of 
Patna, and to send home by post, a full copy of the new recitals as 
merely indicating the lines on which we think the Letters Patent 
should he drafted. If this is done it might be as well to get a clean 
draft of the whole of the new Letters Patent. This, however, is 
a question for Hie Home Department. 
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No. 129. 

RETROSPECTIVE EFFECT OP LEGISLATION. 

(Question of retrospective application of section 6 of the Provident 
Fund Ad, 1897.) 

(10th J anuary 1919 ) 

The question asked us is “ whether retrospective exemption 

(Legislative Department unofficial is Ultra vires of section 6 of 
No. 1185 of 1918 ) Act IX of 5 97 ”, and I propose 

to confine myself strictly to answering this. 

There can be no doubt that legislation may be given a retros - 
pective effect But the presumption is always against it except 
where the alteration made in the law affects procedure only (See 
per Lord Blackburn m Gardner v. Lucas, 3 Appeal Cases, 582, 
at page 603) The presumption may be rebutted by the express 
words of the Act, or by necessary implication, as to which see the 
Queen v. Mayor of Maidenhead, L.R. 9, Q B.D. 494. 

This doctrine, in my opinion, applies equally to powers exercised 
under a law, c g,, the power to apply an Act to some matter to which 
it does not apply propno mgore. The power must be construed 
strictly m accordance with the Act which creates it, and unless 
retrospective apphcation is within the power it cannot exist. If 
the Act itself applied to the particular object, the presumption 
would be as above, and the presumption must, I thmk, equally 
apply if the Act merely gives power to an outside authority to apply 
it. 

In the present case section 6 of the Provident Funds Act, IX 
of ’97, empowers the Governor General in Council to apply the 
provisions of that Act to Provident Funds of a certain class, but 
there is nothing in the words of the Act or inherent in the subject 
matter to suggest that the application may be retrospective. In 
my op ini on, therefore, retrospective application is ultra vires. 
It is true that the purpose of the proposed retrospective application 
is to give relief to the object, so that its invalidity would not be 
likely to be attacked, but I doubt if this is a question which can 
legitimately be taken into consideration. Moreover it is obvious 
that by ma king deposits unattachable [see section 4 (7)] existing 
lights of creditors may be prejudiced. 

I was anxious to see if the view I have taken in this case was 
in accordance with the previous noting in this Department. I have 
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therefore examined all the cases available, and I find that it is so. 


♦Public Works Department Pro- 
ceedings Civil Works — Irrigation, June 
1S79, Nos. 31-32 

fHome Department Proceedings 
Public, March 1888, Nos. 8 — 11. 

♦Finance Department Separate 
Revenue A Proceedings May 1909, 
Nos 339—340 

§Foreign and Political Department 
Internal A , February 1890, Nos 48 — 
1Q8 

IlForeign and Political Department 
Internal A., July 1888, Nos 387 — 373. 

c Foreign and Political Department 
Frontier A., August 1898, Nos. 125-126 

♦♦Foreign and Political Department 
Frontier A., May 1901, Nos. 26 — 29. 


(See U. 0. No. 2023* of 1879, 
U. O. No. 99f of 1888, U. O. 
No. 403 of 1891, U. 0. No. 27 
of 1909 and U. O. No. 204$ 
of 1909). The four cases in 
which notifications with retro- 
spective effect have been passed 
were all cases in which the issue 
of the notification was in effect 
the exercise of an independent 
power of legislation vested in 
the Governor General in Council 
(See U. 0 No. 699§ of 1889, 
U 0. No. 402|| of 1888, U. O. 
No. 299^f of 1898, and U. O. 
No. 169** of 1901.) 


There is, I see, one very recent case in addition to those above 
cited, namely, U. 0 No. 1156 which did not come on to me owing to 
my absence at the time. The concurrence of the department in 
this notification seems to have been due to via major , but may 
perhaps be defensible on the ground that the retrospective form 
of the notification is only a ratification by the Governor General 
in Council of a previous appointment by his Agent. The case, 
however, is very near the line. 
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No. 130. 

PROHIBITION OP EXPORT OF GANJA AND BHANG UNDER 
THE SEA-CUSTOMS ACT, 1878. 

t Position of British Post Offices in French territory in Madras under 
the Indian Post Office Act , 1898.) 

( 21st January 1919.) 

Tie Post Office Act purports to be applicable to Native Indian 

(Hgriabw Depart unofficial s “ b J eots ° f , H - M ' 

No. 49 of 1919 ). cherry, and 'pnma jacie a 

, notification under section 25 

clothing officers of the Post Office with particular powers would 
be well enacted in the case of officers of the Post Office in Pondi- 
cherry who were Native Indian subjects of H. M. It is within 
our power by legislation to clothe them with such powers, and we 
have apparently done so. Whether this would be effective in 
French territory, i.e., whether the French authorities would allow 
them to exercise these powers, may m many cases be doubtful. 
But in the present case we are told that they will not object. 
I am unwilling to throw any doubts upon our powers of extra- 
territorial legislation within the limits prescribed by section 65 of 
the Government of India Act, 1915, and I should therefore prefer 
to let the reference in Draft II to Pondicherry and Kankal stand. 
MC42LD 2m 
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No 131. 

APPLXCATH * »r • RE' fRIC TI ON ORDER ” AND SETT LE - 
3 LENT 0 HL ER I X RESPECT OF GIPSY TRIBES IN THE 
LETTED PiNA iXCES 


f 30/ f, ,/a tt '(a >>> 13 19 ) 

ICnrif Dopi it< vt Polne Pio- 1 agiee generally with the 
c.‘tdiru«5 a . Aiui' • i n>, Xj i i> — 7tt course of action proposed by 

(Legislative iiciwi'aier.t unofficial Joint Secretary. 

Xo .38 of l*)l& ) 

It is tie hist point raised by Sir William Vincent 1 which causes 
most oi the dshicu.tr I am not prepared to say that the action 
previously token m 1913 and 1915 was vllra vires It is clear, 
howevei. that there cannot be both a *’ restriction ’ order and a 
“ settlement ’ order in force at the same time m respect of the same 
people Under the orders of December, 1915 there is a settlement 
order m force in respect of all members of the gips} r tribe, and the 
United Provinces now want to make a restriction order in the case 
of some of them Before this can be done, the general order of 
December 1915 must be wned and the persons whom it is now 
desired to restrict taken out of it and subjected to a new order. 
But if a restriction order is now to be applied to these members 
of the tribe the local Government cannot go back, as they desire 
from time to time to the settlement order They will again have 
to vary the order to be now issued by taking those whom they may 
desire to settle out of the restriction order and applying the settle- 
ment order to them The position will be that a settlement order 
will be ?,ppl ed to those now m settlements and a restriction order 
to those now outside the settlements, whom it is desired to restrict. 

Having regard to the action already taken, I do not see any 
difficulty m making t! e new restriction order apply to members 
of the tribe m a particular area or to restricting such members to the 
area in question 

With regard to the second point raised by Sir William Vincent, 
I do not see how we can advise the Home Department to go back 
upon the decision of 1913 notifying all gipsies as a criminal tribe. 

As to the question of livelihood under section 12 (&), it is for the 
Home Department to say whether they are satisfied that the means 
of livelihood are sufficient. Personally, I should hesitate to say 
that I was satisfied that an me 1 eterminate number of persons of 
this class could reasonably earn a livelihood m every police district 
in the province. There may be a demand for labour in India 
^generally, but I am quite unable myself to sav that there is an 
indefinite demand for criminal tribe labour in each individual 
district of the United Pro\ mces 


1 Home 31 ei ot . 
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No. 132. 

INTERPRETATION OF THE EXPRESSION 


£ ANY LAW OF 


INDIA ” IN SECTION 177 OF THE ARMY ACT 
(14th February 1919.) 

Tie point referred to m Joint Secretary’s note is a curious 
„ . one I can find nothing to 

1 W',o,jT ta fN 3 gS elucidate the meaning of the 

expression j.ny law of India , 
and I am not prepared to differ from Ins opimon that it may suffi- 
ciently cover local laws. At the same time it is to be noticed that 
the antithesis* m section 177 of the Army Act is between “ m India ’’ 
and “ outside India ”, and this seems to me to suggest that a “ law 
of India ” may be intended to mean something more than a law 
which is valid only in a particular part of India Under the defi- 
nition [section 190 (21)] India includes Native States, and it is 
therefore impossible to have a territorial law applying to the whole 
of India, though it looks a little as if the expression ‘ law of India ” 
was intended to mean a law passed by the Governor General of 
India compare, for instance, section 156 (8) If the expression m 
question is to be read as covering local laws, it would seem to follow 
that the Government of a Native State could make any law of that 
State applicable to officers or men of anv force raised by them w T hen 
serving either m British India or any other pait of the world The 
result would in effect be that territorial laws of any part of India 
could be made to follow a force raised m that part wherever it might 
be serving. This might lead to a position of some difficulty and I 
think that m addressing the local Government their attention 
should be called to this, and that they should be told that the 
Government of India have some doubts as to the validity of such 
a pi o vision Having regard to the fact that this particular pro- 
vision is already in the existing law I doubt if we can go further than 
tins We have nor, so far as I know, seen a copy of the Law 
Officer’s opinion on the point recently referred to them, and I do 
not know therefore, how far they would be prepared to go under 
section 177 of the Army Act. 

MC42LD 2m* 
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No. 133. 

POWER OF LOCAL GOVERNMENT TO FILL CASUAL VACAN- 
CIES IN HIGH COURT JUDGESHIP. 

( Question of appointing a temporary successor to Sir Ah Imam during 
the period of the latter’s absence on leave), 

(9th February 1919.) 

If Sir Ali Imam 1 retires from fclie 12th, it is in my opinion clear 

Home Department Judicial A., Pro- tia * an appointment can be 
ceedmg^, August 1919, Nos 150 — 173. made to fill that vacancy. If 
(Legislative Department unofficial he does not retire but merely 
No. 136 of 1919 ) continues to be absent I think 

on the whole that it is within the competence of the local Govern- 
.ment to make a second appointment upon the appointment of Mr. 
Manuk being cancelled, but I admit that the point is not altogether 
free from doubt. The Interpretation Act applies and I do not 
think that a contrary intention appears in the Government of India 
Act, 1915. A statute should, if possible, be so interpreted “ ut 
res magis valeat quam pereat The intention is, I think, clearly 
to empower the local Government to fill casual vacancies tempo- 
rarily, and the maxim to which I have referred seems to be apposite. 


1 Judge of the Patina. High Court, 
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No. 134. 

THE DEED OF CESSION FROM KEONTHAL STATE IN REb- 
PECT OF CERTAIN LANDS FOR RAILWAY PURPOSES. 


(Question of securing similar cession from the Rana of Koti), 
(7th April 1919,) 


I am not at all happy about this ease. There seem to be 
-several difficulties involved. 


With regard to*Keonthal, a deed of cession has been executed by 

the Manager of the State, but 
the cession is not in the form* 


Foreign and Political Department 
•Secret Internal Proceedings, June 1920, 
Nos. 17-18. 


(Legislative Department unofficial 
No 259 of 1919,) 

♦Internal A , May 1899, Nos. 74 — 77. 


which has been adopted for rail- 
way lands, as it certainly ought 
to have been. It seems a pity 
that we were not consulted be- 
fore the matter was completed. 
-Secretary suggests that “ the agreement should be amplified 
By this, I presume, ismeant that the instrument should be cancelled 
and another cession made according to the correct formula. 
This, I thi nk, is certainly desirable, but if the question was one of 
-an ordinary legal conveyance there would be some difficulty in 
carrying out tins proposal, as the rights ceded would no longer be 
in Keonthal, and a somewhat complicated form of recitals with 
a supplementary grant would have to be prepared. It may be, 
however, that in dealing with a political case it will be thought 
sufficient to cancel the document and execute a new one in Its 
place. 


I feel bound, however, to draw attention .to the fact that the 
cession in question is merely one by a British Officer appointed as 
Manager of the State to the British Government. If the rights 
ceded were those appertaining to a*private estate owned by a subject 
of British India, tins would probably be impossible. An application 
would have to be made to the Court, which would be bound to con- 
sider whether it was for the benefit of the minor or not, and he would 
probably have an opportunity of re-opening the matter when he 
came of age. It may be, however, that it is considered sufficient 
in a political case to dispense with all such formalities, but if the 
minor protests when he comes of age and can make out a good 
case on the merits, I doubt if he could in equity be held bound by the 
present arrangement. 
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The Eana of Koti, who is a major refuses to make the cession 
required of him, and it is proposed that the neee^arv jurisdiction 
should be taken from him by an act of State I do not question 
that this can be done, nor do I in any way question the policy of it 
I am only doubtful b” what means it should be effected, and how 
the exercise of jurisdiction so assumed can be provided for There 
must be. I understand, various precedents for acts of State of this 
kind in the case of lailway lands, and the Political Department 
can no doubt tell me how acts of State of this character have been 
effected m the past. Presumably it must be m some way m the 
name of His Majesty, and it may be that a Proclamation should be 
issued This was, I think, the procedure adopted when the G-aek- 
war of Baroda was deposed, and also m the Manipur case, though 
these were of course much more important matters. 

It also seems to me to be open to cloubt whether a forcible 
assumption (as this must be taken to be) of jurisdiction m invi- 
tum would bring the case within the recital of the (Foreign Juris- 
diction) Order m Council of 1902, which Tefers only to jurisdiction 
which His Majesty has “ by treaty, grant, usage, sufferance and other 
lawful means ”. If the case does not come within “ other lawful 
means ”, the provisions of the Order m Council as to the exercise 
of jurisdiction would have no application By the ordinary rules 
of construction the doctrine of ejusdem generis would apply, and I 
doubt, therefore, if other lawful means ” would include an act 
of State. An instance of the application of these words is to be 
found in Sit Andrew* Scobles’ 1 Minute No. 30 of the 25th August 1887, 
but I have not been able to find anything in our records elucidating 
this question. It may be, however, that the Political Department 
can throw some fuither light on the matter, and I should be glad if 
they would consider it from the point of view to which I have 
referred. 


1 A formal Law Member. 
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No. 135. 

(I — II) 

GIVING OF EVIDENCE ON HIS OWN BEHALF B7 AN 
ACCUSED PERSON. 

I. 

(8th Apr d 1919 ) 

I do not think that we ought to proceed with this proposal 
under present conditions The Rowlatt Committee have undoubt- 
Home Department Judicial A., e dly “ queered our pitch,” and 
Proceedings, June 1919, Nos 222 — 2S5 proceedings on the Rowlatt 
(Legislative Department unofficial Hill in Council have prejudiced 
. No. 357 of 1918 ) the case, though I believe that 

had the concession been made 
earlier as to no presumption being drawn against an accused 
who refuses to give evidence on his own behalf, there would have 
been more support for clause 12 of the Bill. It is with consider- 
able reluctance that I am forced to the conclusion that the proposal 
should be dropped, as I believe that at all events m the High Courts 
and Sessions Courts things are quite ripe for the change which I have 
no doubt would be a great improvement in our law. If Part I of 
the Rowlatt Act is used we may get the advantage of seeing the new 
provision tried before an exceptionally strong Court, which should 
have some educative effect. 

II. 

(8th May 1919 ) 

The second sentence of paragraph 3 of the diaft does not m 
my opinion correctly represent the attitude of the Council 1 should 
like to add at the end of this sentence c though we have reason 
to believe that with the modification -which was introduced 
subsequently, providing that no adverse inference should be drawn 
against an accused person from the fact that lie declined to give 
evidence on his own behalf, the opposition would have been less 
marked,” ox something to this effect Subject to the suggested 
modification of paragraph 3 I accept the draft despatch 

MyHon’ble Colleague's remarks above do not weaken my faith 
in the desirability of enabling an accused person to give evidence 
in his own behalf. The reason why m India statements by an 
accused person m his own favour are not generally believed is 
because they are not made upon oath and cannot be rested by cross- 
examination. I have however while at the Bar known more than 
one instance where an accused person's statement has carried 
conviction of its inherent truth and has resulted m his acquittal 
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NO. 136. 

POWER OF LOCAL LEGISLATURES TO AFFECT THE 
POWER OF REVISION OF CRIMINAL CASES BY HIGH 
COURTS. 


(Proposed legislation by the local legislature of the United Provinces 
affecting the power of revision by the Allahabad High Court of 
criminal cases deeded by Panchayats.) 

(11th April 1919.) 


I agree that the points referred to above may be dealt with 

in the official letter and that, 
(Legislative Department Proceedings sanc t lon mav be accorded 
A , May 1919, Nos. 37-43.) sanction may be accorded. 

generally under section 79. 


I feel some doubts whether a local legislature has power to say- 
that there shall be no revision of criminal cases decided by pan- 
chayats by a High Court. I am not clear as to what powers of 
revision the Allahabad High Court would have apart from the 
Criminal Procedure Code, but I believe that their Letters Patent- 
give them some powers of revision which the local legislature could 
not affect. I think, therefore, that the provisions of clause 62 of' 
the Bill may require further consideration. 
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No. 137. 

(I— VIII.) 

PROPOSED DRAFT OF SCHEDULE III OF THE GOVERN- 
MENT OF INDIA ACT. 

{Appointment of the Secretary and the Deputy Secretary in the Legis- 
lative Department from the Indian Civil Seivce or otherwise. 
Reservation of Judicial posts for members of the Bar). Sir 
George Lowndes ’ minute of dissent to para. 13 of the Despatch. 

I. 


( 11th April , 1919.) 


I doubt if there is any particular reason why either the Secretary 

Horae Department Pioceedings or deputy Secretary of this 
Establishments A., March 1020, Nos Department should be an In- 
336—408 dian Civil Service man. No 


(Legislative Department unofficial 
No. 1066 of 1918.) 


doubt it would always be desir- 
able that one or other should 


have had administrative experience. And if suitable men are 
available for the posts from the Indian Civil Service it is a great 
advantage that both of them should have had such experience. 
The two paramount considerations ho.wever to my mmd are, (1) 
that it should he possible to select for either post the best man 
available whether from the Indian Civil Service or outside , and (2) 
that there should be a reasonable prospect of continuity in the office. 
I know very little about the requirements of other Departments 
of the Government of India, but I am convinced that m this De- 
partment continuity is essential. If, as might well happen, there 
were a new Member, a new Secretary and a new Deputy Secretary the 
chances of the Government of India gettmg the best out of the 
department would he very small, and changes both of policy and 
method might be very disadvantageous. I cannot conceal from 
myself that continuity is less likely when both Secretary and Deputy 
Secretary are Indian Civilians, as they will naturally in many cases 
go to other appointments, which would not be so easily available 
to men recruited from outside. But at the same time I recog- 
nize that it would he very difficult to appoint an Indian Civil Ser- 
vice man to (say) the Deputy Secretaryship if the post were not 
in the schedule. Having had the advantage of serving with two 
(if I may say so) extremely capable Indian Civilians, I naturally do 
not want to put any difficulties in the way of future appointments 
of a similar character, and I should therefore he prepared to retain 
both, pests in the schedule as they are now, provided greater 
elasticity for outside appointments could be allowed for under sec- 
tion 100. It would, for instance, be impossible under it to appoint 
MC42LD 2» 
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a home lawyer to either post, and it probably would not have ad- 
mitted of the appointment of Sir John Macpherson 1 2 . If Schedule 
III to the Act could be divided into three parts, and the strict provi- 
sions of section 100 only made applicable to posts in parts 1 and 2, 
the desired result could, I think, be attained, as the Secretaryship 
and Deputy Secretaryship m the Legislative Department might be 
placed m part 3 It might possibly be an advantage in some other 
departments (e.g , Finance) to be freed from the restrictions of 
section 100, which could be arranged for m the same way. The 
only alternative to this would be to provide that either the Secre- 
tary or the Deputy Secretary in the department must be a member 
of the Indian Civil Service, leaving the second post open to outsiders. 
This would probably necessitate an amendment both of section 98 
and of the schedule, and in view of the difficulty to which I have 
referred above I think on the whole, that the amendment first 
suggested would be preferable. 


IL 

(29th August 1919.) 

I know very little about the detailed posts referred to or the 
necessity for earmarking them for the Indian Civil Service. I agree 
that, inasmuch as in the past such a statutory reservation has been 
made, it would probably prejudice future recruiting if the reserva- 
tion was abolished. I think that it is desirable to cut down the 
list of reserved posts as much as possible in view of the new condi- 
tions, but if tbe present proposals are regarded as a minimum, I 
am quite willing to accept them. I notice however that Part II 
of the draft schedule proposes to reserve (as I read it) all posts of 
District and Sessions Judges and Additional District and Sessions 
J udges. This seems to be inconsistent with the recommendation 
of the Public Services Commission (paragraph 14) that 40 posts of 
District and Sessions Judge should be filled from the Bar. 


HI. 

, (6th September , 1919.) 

r Mr. Hailey" has been kind enough to bring this file over to me 
and to explam the position. My fear was lest, if the schedule was 
kept in its existing form, it would be said that the Commission’s 


1 A former Secretary m the Legislative Department. 

2 Finance Member, 
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recommendations as to judicial appointments was not to be bind- 
ing on the Government of India. Mr. Hailey tells me that the ques- 
tion of the reservation of judicial posts for members of the Bar 
in India, and the number of posts to be assigned for this purpose is 
to be taken up imm (Lately, and he thinks that a supplementary 
telegram might be sent shortly to the Seceiiarv of State suggesting a 
possible amendment of the schedule to embody whatever °may lie 
finally decided upon This would entnely meet me 


IV. 

n {8-th September, 1919 ) 

The telegram is apparently intended to give the Secretary 
of State a draft of schedule III. If this is so I do not think that 
the portion marked ‘A’in blue will do. Read with the wording - 
of section 98 it does not seem to convey what is intended. The 
second alternative suggested in my note of 11th April 1919 was 
that a vacancy m the office of Secretary m the Legislative 
Department need only be filled from amongst the members of the 
Indian Civil Service (I am using the wording of section 98) if the 
Deputy Secretaryship was at the time held by someone who was 
not a member of the Indian Civil Service, and m the same way that 
a vacancy m the Deputy Secretaryship need only be filled from 
the Indian Civil Service if the then Secretary was an outsider. 
How to embody this in Part II of the draft schedule is rather a 
problem, but in any case I do not think that the wording adopted 
in the telegram does it. 


V. 

(2di7i October, 1919) 

1 have tried to read this file with some approach to intelligence, 
but I find myself bewildered by allowances — much as the Hon’ble 
Mr. Sastn 1 was when he spoke on the subject not long ago m Council. 
I don’t know why all these allowances are required, nor why nine- 
tenths of them should be increased. I don’t object to the propo- 
sals made, I merely don’t understand them. 

Nor do I understand why there should he a difference between 
the pay of Deputy Secretaries in different Departments, Except 
where there are two Deputy Secretaries, I think they should be ali 
equal. I cann ot think that either the work or the responsibility 
of the Deputy Secretary in the Legislative Department is less than 

1 Mr . (now Right Honourable) V, Srinivasa Sastri 

2n2 
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m any other Department, and owing to the very special qualifica- 
tions required it is probably more difficult to fill than any other 
Deputy Secretaryship If the only reason is that the Secretaryship 
m the Legislative Department is underpaid, the remedy is 
obvious. 


VI. 

(15th November, 19191) 

I do not propose to note at any length, though there is infinite 
matter for discussion in Mr Hailey’s most valuable note. I agree 
with his proposals except on the following points — 

(1) I think that we must accept the Commission s proposals 
as to judicial appointments fiom the Bar. Speaking 
of the only province I know, I am quite sure that a 
considerable number of suitable candidates could be 
found. 

(2) If I am to choose between the two age limits J or the 

London examination of 17 — 19 or 21 — 23, I have no 
hesitation m choosing the first, as embracing the school 
leaving age, and getting m younger men. Mr. Hailey 
deprecates the consideration of any fresh alternative, 
but I don’t quite see why, as many new suggestions by 
local Governments have been considered on various 
pomts. Personally I should prefer a compromise of 
IS — 21 with a two years’ period of training. 

(3) As to bifurcation between judicial and executive I 
should have preferred to follow the Commission, but I 
have no very strong feeling on the subject. 

(4) As to pay, I am still in favour of expatriation allowance, 
as the obviously fair solution, and as meeting the charge 
of extravagance if equal pay all round is accepted. 
I should, however, be prepared to accept Sir Reginald 
Craddock’s 1 suggestion for free passages and special 
remittances, which has much to recommend it. I do 
not think that Mr. Hailey’s proposal meets the difficul- 
ties. 


VII. 

(19th December, 1919 ) 

I have struggled long with the papers attached to this despaten 
and regret that in the end I find myself unable to sign it without 


l Af rarer Home Member 
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appending a dibsentmg minute on paragraph 13 If the Home 
Department will kindly let me have the papers back I will piepare 
my minute. I am also unable to accept the omission of all reference 
to the question of an expatriation allowance (paragraph 41) without 
seeing the Secretary of State’s telegram of November 18th which I 
have been unable to find among the papers. 


VIII. 

(28th December , 1919 ) 

I regret that I am unable to accept the proposals made m para- 
graph 13 of this despatch. T’he Public Services Commission were 
of opinion that in view of the ability, attainments, and mfluense 
of the legal profession in India, the administration would benefit 
by judicial appointments from the Bar, and they therefore recom- 
mended that “ to begin with 40 posts of District (Divisional) and 
Sessions Judges should be set aside for this purpose and that they 

Bhould be filled up from the Bar as soon as the present 

vested interests m them have been met ” To this recommenda- 
tion there was no dissent from any member of the Commission ex- 
cept a cautionary note from Mr. Maude. Considerable interest 
has been manifested m it throughout India, expectations have been 
aroused, and much dissatisfaction has already been expressed at 
the delay in carrying it out. Now after more than four years 
the Government of India’s proposals fall definitely short of the 
Commission’s recommendation, and this, I believe, to be as impolitic 
as it is unjust to the legal profession. I have no doubt whatever 
that sufficient really competent men could be found to-morrow to 
fill these posts and that the result would be a great strengthening 
of the judiciary, but the lawyer class is anathema to Local Govern- 
ments, and High Court Judges show little sympathy towards youn- 
ger members of the Indian Bar. The argument that the reserva- 
tion of these posts would prejudice the interests of the Indian 
Civil Service is one which I cannot accept, nor is it, in my opinion, 
of any real cogency. The constant increase of judgeships through- 
out the country would soon counterbalance the loss of these appoint- 
ments, and if they-had been definitely earmarked for the legal pro- 
fession four years ago, as the Commission recommended, there 
would have been very little difficulty now. In my opinion, there- 
fore, this recommendation of the Public Services Commission should 
be accepted m full and immediate effect should be given to it at 
whatever cost. 
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No. 138. 

(X-II.) 

EMERGENCY WAR LEGISLATION AND MARTIAL LAW 
IN THE PUNJAB. 

{ Question of passing Validating and Indemnifying Bills.) 

(2 3id Apul, 1919) 

I, 

I think that the time has come when this question should 

Home Department Prooeedmge be tak ° n U P seriously and 
A . July 1920, Nos 107— 1S1 and K W every department should be 
/Legislative Department unofficial asked to review their action 
No 539 ) during the war and consider 

carefully m what classes of cases legislative validation may 
be required, and a’so cases for indemnity But it will be a 
hopeless task if the matter is allowed to drag on until suits are 
launched against us in the courts. If anything is to be done there 
t he question must be dealt with urgently. 

The doubts which have been raised as to our power under section 
32 (2) of the Government of India Act by the decision of the Privy 
Council m the Moment case make it almost essential, m my opinion, 
that the necessary validation should be done by Parliament and 
this seems to have been recognized by the Secretary of State m the 
last sentence of his despatch No 74, Pubhc of 8th June 1917, but 
if parliamentary legislation is to be put through, the need for an 
urgent consideration of our requirements becomes all the greater. 

Indemnity legislation may be on a different footing as we are 
probably in a position to legislate for this in India. It might, 
however, be more convenient that this also should be provided for 
by the act of Parliament. This, however, can only be decided when 
we know in what classes of cases indemnification may be considered 
to be desirable. 

The operation of martial law m the Punjab seems to necessitate 
an indemnity act, and probably provision should also be made 
by the same act fox compensation where damage has resulted to 
private property from military action. Whether the Secretary of 
State would be willing to include this in any act of Parliament 
which may be passed, must be doubtful ; probably he would not. 

I am inclined to think that it might be desirable to address the 
Secretary of State as soon as possible upon the general policy of 
a validating act by Parliament. It is possible, though not likely, 
that a general act for the whole Empire may be under consideration. 
In any case one will probably be necessary for the United Kingdom, 
and it ’would be as well that we should know as soon as possible 
what action is contemplated. 
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II. 

(9th January , 1920.) 

I do not think that I ought to delay this file to deal with 
any particular cases which are referred to. 

The portion of the Bill which most concerns us is the Indian 
part of clause 7 (2), with which I will deal first. We may not 
unreasonably ask for modifications here, though I doubt if it will 
be much good our criticising the rest of the Bill. The chief necessity 
to us is to get validation in cases where we cannot validate oui- 
selves, and m particular m cases to which the principle of the 
Moment case may apply. To cover this I think that the last part of 
clause 7 (2) requires amplification I should like to see an addition 
at the end of the clause to provide that the Order m Council may 
also declare that nothing done under such Acts or any rule made 
thereunder shall be invalid by reason only of section 32 (2) of the 
Government of India Act, 1915 It will be acts done under the 
rules which will cause us the greatest difficulty, and they should 
be definitely referred to. 

It is also important that the Order m Council should allow 
His Majesty to set up tribunals in India for the assessment of com- 
pensation and to declare the principles by which such tribunals 
are to be guided. I do not think that this could be done under the 
clause as drafted. 

I see no harm in scheduling the Acts concerned if this is re- 
quired, but I think that the list must be exhaustive. 

The reference to the Attorney-General should also be modified 
so as to cover the various law officers m the different provinces of 
India. 

I do not like provisos (6) and ( d ) of clause 1, it would certainly 
suit us better if they can be relegated to the compensation clause 
[clause 2 (1)]. I doubt if this will be accepted at home, but it will 
be very unfortunate if a number of cases under these provisos are 
made the subject of suits in a peculiarly litigious country like India. 
The salt cases are definitely in point. They are probably cases of 
pure profiteering, but it is at least conceivable that on a basis of 
market value the buyers from Government may be held legally 
entitled to heavy damages. The principle of the Moment case 
probably precludes our legislating with regard to them in India. 
It is just possible that Parliament may, in view of Indian conditions, 
give power to His Majesty by Order m Council to declare that 
cases arising under provisos (b) and (d) shall be dealt with under 
clause 2. 
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There is nothing m clause 1 which precludes suits being filed 
under these provisos by enemy subjects, and I think that attention 
should be called to this, having regard to the provisions of the Peace 
Treaty. Here again it is, m my opinion, at least doubtful if we can 
legislate to this effect, having regard to the Moment case. 

It should, I thmk, he pointed out to the Secretary of State that 
we have a good many persons out here whom we have had to intern 
during the war owing to their enemy proclivities, though they were 
not technically subjects of enemy states, and I doubt if they should 
be entitled to compensation under clause 2. Attention might also, 
I think, be drawn to the words m clause 2 “ direct or substantial 
loss ” which would seem to allow of claims for indirect damage 
provided that it was substantial I suggest that the word “ or ” 
should be “ and We should also, I think, ask for some defini- 
tion of “ enemy ”, and if possible one that would include companies 
and associations, and that cases where awards have actually been 
made under any Act should be excluded from the operation of 
clause 2. 
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No. 139. 

AMENDMENT OE THE INDIAN MERCHANT SHIPPING 

ACT, 1883. 

{Question whether Indian Marine Ships are ships “ belonging to 
Her Majesty”) 

[23rd April , 1919.) 

If the administrative departments press for this amendment, 

- Department of Commerce and In. 1 d ° ^ that we can ob- 
dustry Proceedings Merchant and J^ct on the ground that any 
Shipping A, October 1919, Nos 1—8. such amendment ought to be 

(Legislative Department unofficial considered in connection With 
No. 266 of 1919 ) the General revision of the Mer- 

chant Shipping law as I see no immediate chance of this being 
taken up. If it were possible, I should certamly prefer not to tinker 
with this particular section of the Act of 1883 

I am not sure, however , that the suggested amendment is quite 
such a simple matter as it appears at first sight I am inclined to 
think that the words “ m the service of Her Majesty or the Govern- 
ment of India ” were inserted m our Shippmg Acts to cover the 
Indian Marme, which was originally an East India Company service 
and the ships of which have not been treated as forming part 
of the Royal Navy, hut as belonging to a separate service : see 47 
and 48 Viet. Cap. 38, Section 6. A distinction seems also always 
to have been drawn between “ Her Majesty’s service ” and 
“ Indian Marme service ” . see Act VI of 1891, Section 1 amendmg 
Section 12 of the Act of 1859. 

Whether therefore if the words ** m the service of Her Majesty 
or of the Government of India ” are omitted from section 5 of the 
Act of 1883, (i.e., leaving only the expression “ belonging to Her 
Majesty ”) the section will coyer Indian Marine ships seems to be 
doubtful, and I should be glad to have this point elucidated. Per- 
haps the Director of Royal Indian Marine can help us. The 
specific question would be whether Indian Marme ships can pro- 
perly be described as “ belonging to Her Majesty ’ . If there is 
any doubt about this, any amendment that is to be made should 
provide clearly for their exclusion from the Act, 

MC42LD 
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No. 140. 

TRUSTEE AND TRUST PROPERTY 

Question whether pi ope tty vested in a trustee vests m him personally 
or virtute officii ) 

(3rd May, 1919). 

It is, I think, clear that where property is vested in a trustee 

Home Department Proceedings i(; Tests “ Mm personally, 
Public A., December 1920, Nos. 1 — 82 and not virtute officii so as to 
(Part I). pass automatically to the suc- 

(Legislative Department unofficial ceeding incumbent of the office. 
No 137 of 1 J19). j remember advising to tb i s 

effect m a previous case from the Home Department m which 
Sir Reginald Craddock 1 was very indignant that the law 
could be so stupid. I rather think that this was in co nn ection 
with the DuSerin Fund but I am not sure. The other points to 
which Secretary refers have.no doubt been provided for in the 
draft trust deed. 


J A former Home Member. 
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No. 141. 

POWERS OF THE MAHARAJA OF TRAYANCORE IN RES- 
PECT OF HIS LEGISLATIVE COUNCIL AND HIGH 
COURT. 

********* 

(6th May , 1919.) 

I decline altogether to “ vet ” 
Foreign and Political Department a bill m the Travaneore Council. 
Proceedings Secret, Internal, July 1319, If they like to use rri.culous 

(Legislative Depaitment unofficial language; or to strike out on a 
No. 365 of 1919.) new line of their own, it is not 

for us to correct them. 

I quite agree with Colonel Holland that if the supreme 
legislative power still rests with the Maharaja it would be more 
suitable that he should himself declare the constitution of his 
council, than that the council should do it for him, and incidentally 
declare the status of the Maharaja. But I understand that the 
highest court of the state has already held that the supreme legis- 
lative power has passed away from him by his own act, and they 
would not be likely therefore to recognise the validity of any edict 
he may issue. Whether the Maharaja has reserved to h.mself the 
supreme power of revising the decisions of his High Court, I do not 
know, but if he has not, the issue of an edict would he a mere 
brutum fulmen. History teaches us that the outcome of a consti- 
tutional struggle of this sort between King and Parliament can 
only be surrender by the “ King ” — or a revolution, though either 
may be delayed by an appeal to arms. As the last is obviously 
undesirable, and the “ King ” can still procure an act from his 
** Parliament ” recogmzmg his royal prerogative, this seems to be 
the best, though no doubt Tather a humiliating, way out ol the 
difficulty. It is probably a step on the road to surrender, but it 
will stop the mouth of his High Court, which no edict can do, 
and it will with luck carry him on for a generation. 
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No. 142. 

QUESTION WHETHER ROYAL INDIAN MARINE OFFICERS 
ARE ENTITLED TO EXEMPTION UNDER SECTION 6(1) 
(0 OF THE INDIAN INCOME-TAX ACT, 1918. 

(16th May, 1919.) 

I feci considerable doubt whether Royal Indian Marine officers 

Marine Department Proceedings speaking Mem- 

Orgain nation A., September 1919, bers of His Majesty s Indian 
Nos 3632-3033. Forces ”, Their case was 

(Legislative Depai t merit unofficial certainly not considered when 
No 321 o£ 1919]. 


we were drafting the Bill 


having regard to the decision on the other Royal Indian Marine 
hie that Indian Marine ships are to be regarded as “ belonging 
to His Majesty , and that the Royal Indian Marine Service is re- 
cognized by section 6 of 17 and 48 Yict Ch. 38 as a service of His 
Mcjesty a, I tinnk that it would certainly be withmthe spirit of the 
Income-Tax Act provision to exempt them under section 6 (I) (i)i 
and it ib hardly possible that objection can be taken to this. It 
is I think, legitimate ako to take into account m this connection the 
face that offices of this service were receiving His Majesty’s 
Commission. 


The same result could be obtained by an exemption under 
section 44 of the Income-tax Act, and would I think clearly be 
justifiable. Finance Department however will no doubt prefer 
to treat the case as covered by section 6 (I) (i) which I think they 
may leasonably do. 
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No. 143. 

QUESTION WHETHER THE ACTS MERELY DECLARED 
BY THE MARTIAL LAW AUTHORITIES TO BE 
OFFENCES COME UNDER THE DEFINITION OF 
“ OFFENCE ” UNDER THE CODE OF CRIMINAL PRO- 
CEDURE, 1898. INTERPRETATION OF SECTION 402 
OF THE CODE. 


(17th~ June, 1919) 


Having regard to the definition of “ offence ” in 
the Criminal Procedure Code, 
I think that section 403 applies 
to every sentence passed in 
respect of anytliing which is an 
offence within this definition. 


I AGREE. 


Home Department Proceedings 
Judicial A., June 1919, Nos 319-320. 

(Legislative Department unofficial 
No. 559 of 1919). 


but it would not cover acts merely declared by the Martial Law 
authorities to be offences. I think that the interpretation of section 
402 must follow that of section 401. 
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No. 144. 

QUESTION WHETHER A LOCAL GOVERNMENT CAN 
CONFER ADDITIONAL POWER ON A HIGH COURT. 

{Examination of section 79 (1) of the Government of India Act, 1915 
in its hearing on section 106 of the Act ) 

{23rd Jane, 1919) 

I feel considerable difficulty on this question. Section 106 

of the Government of India Act, 
(Legislative Department Proceeding 1915 declares that the High 

B., July 1919, Nos 93—97 ) ~ ’ , , 6 

’ y J Courts have certain powers, 

and clearly a Local Government could not take away any of these 
powers from them, though the Government of India could do so 
in virtue of section 131(d) and the 5th Schedule of $e Act. But 
does it necessarily follow that a local Government cannot confer 
additional -powers upon a High Court % The test, I imagine, is under 
section 79(4) whether such an enactment would “ affect ” section 
106, and I confess that I find it very difficult to say with any con- 
fidence that it would. We have usually taken “ affect ” to mean 
“ prejudice ” or “ detract from.” On the whole I should be inclined 
to let the provision stand for the present, warning the local 
Government that the point is a doubtful, one, and waiting for a 
decision of the High Court of the province as to its validity. 
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No. 145. 


d-n.) 

AMENDMENT OF SECTION 316 OF THE INDIAN ARMY 
ACT WITH REFERENCE TO THE CASE OF SOLDIERS 
REPORTED MISSING ON ACTIVE SERVICE. 


I. 

(17th 'July, 1919.) 


I doubt if any case lias been made out for legislation. I 
Army Department Proceedings should, however, like to know, 


February 1921, Nos. 2576-2578 and 
Appendix. 

(Legislative Department unofficial 
No 615 and 777 of 1919 ) 


if the information is obtain- 
able, how insurance Companies 
have dealt with the claims 
under soldiers policies, and upon 
what proof of death they pay.. Tins seems to me to be one of the 
most practical questions involved. It is possible that Mr Meihle 
could help us as to this. 


Deputy Secretary has called my attention to the Army Depart- 
ment’s letter No. 10969-9 (A.D.). This seems to indicate that 
insurance Companies are prepared to act out here on the ordinary 
“ death report ” as they do, I believe at Home. If this is so I 
can t hink of no other purpose for which legislation would be 
required. If the Army Department issue “ death report ” for 
what they call administrative purposes, they can surely issue them 
in other cases. 


II. 

( 13th August , 1919.) 

I regret that I failed to note on this point when the papers 
were last before me, 

I feel some difficulty about the proposal in paragraph 1 of 
Secretary’s note of 15th July 1919 which I have now discussed 
with him. If it is necessary to bring it under section 114 men 
reported missing but whom the authorities are prepared to certify 
as dead, I think it would be better done by an amendment of 
section 116. There should however, in my opinion be a definite 
period prescribed during which the man should have been missing 
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and nothing heard of him — I should say myself at least a year 
— and probably the provision should be confined to active service. 
One has got to have regard to the possibility that the man may 
turn up again and to his interests if he does If section 114 is to 
be applied to such cases it will be lawful to hand over the balance 
of his assets to his representative, which presumably means his 
legal representative. I doubt however if we should go further 
than this If section 115 is to be applied to such cases, “ the pres- 
cribed person ” could hand over the surplus assets to any one, and 
if the missing man turned up again he would have no remedy. 
This seems to me to be going too far. 
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No. 146, 


2.97 


QUESTION OE CREATING AN INDIAN BAR PROPOSED 
RESTRICTIONS ON INDIAN STUDENTS SEEKING 
ADMISSION INTO INNS OF COURT. 


{26th July 1919.) 


It would be waste of time for me to go over the ground attain 
Home Department Proceedings that has been so ably traversed 
idicial Deposit September ID 1 9 , m these memoranda Everyone 


Judicial Deposit September 1919, m these memoranda Everyone 
N° 12. is agreed that there are e\ ds 

m P resent svstem tla-v 

The real question is whether the proposal that Indian High Courts 
should have the power to admit barristers, t.e , to entitle law 
students after examination to call themselves “ barristers " 
instead of advocates as now, will check the flow of unsuitable ami 
unwelcome Indians to the Inns of Court at home Personal- 


ly I don’t think it will I doubt if there is much magic nowadays 
m a man’s writing ‘‘ barrister-at-law ’* after his name. Dr. Arnold 
speaks of “ the designation 4 barrister * having passed into the 
vernaculars of India with much the same connotation as that 


of a title of honour ” This may have been the case a generation 
ago when Indian barristers were few and far between, and mav 
be so now m the Punjab for all I know, but m most parts of India 
familiarity has bred contempt. The Indian client requires to 
know a great deal more about a man than that he is a barrister 
before he trusts his business to him, and can in most cases appraise 
his professional value with considerable exactitude Why so 
many young men are sent to England to qualify is because the 
door is wide open there to this particular branch of the legal pro- 
fession, and the chances of failure are minimised I speak of 
course with an intimate knowledge only of Bombay. There an 
“ advocate ” need not also be a barrister, but can be admitted to all 
the privileges of the profession throughout the Presidency by local 
examination, and the two are very much on even terms Among 
the Indians m the largest practice m the High Court at the present 
time there are probably half a dozen who are only “ advocates ” 
m Calcutta, I understand, the Judges decline to admit anyone but 
a barrister. This, I think, to be a mistake, but the remedy is clearly 
m their own hands and the practice appears to .be confined to 
Calcutta. Sir William Duke 1 thinks that it is only in the more 
benighted parts of the muffassal that the status of barrister tells, 
and this may be so in Bengal, but probably in such places 


Member of the India Council 
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there is no very marked difference m legal attainments between 
the barrister and the vakil , if the balance is greatly on the side 
of the vakil, clients will soon find it out However, unfortunately 
in the smaller muffassal courts it is not always legal attainments 
that are first regarded. 

I am not greatly impressed by some of Dr Arnold’s other 
arguments, though these again may have been valid enough m 
the Punjab. Within my own experience in Bombay there has 
been very little jealousy between vakils and barristers certainly. 
I should say none between tbe leading vakils and barristers. 
There is no competition between them, and so far as I ever heard 
no soreness. Nor again have I heard much m the way of complaints 
about the necessity of sending boys to study in England It is 
usually regarded as a fairly safe investment to be preferred to 
the risk of failure m India, and often as a matter of pride I 
do not think that it has ever been made a political grievance 
that India has not been accorded tbe right to admit barristers,” 
or that in this respect she is in an inferior position, to that of 
the Dominions, and it is obvious, ha vmg regard to the question 
of race, that the cases are m no way parallel Some years ago 
Sir Erie Richards 1 , 1 think, took up the question of making Indian 
K. C ’s but the proposal was dropped, as it was ascertained that 
it would not be welcomed by the profession unless they were allowed 
to rank m every way with K C ’s at home, which was regarded 
as impossible I should myself be glad to see this innovation 
introduced cn colonial lines, as it would form a useful distinction 
between seniors and juniors at tbe Indian bar. The difference 
however of status between colonial and home K C ’s m some 
cases is very marked I remember when I was m Canada 
some years ago cutting out from a local newspaper an advertise- 
ment in which Mr. K.C. advertised that he was prepared to act for 
clients on the most reasonable terms * I should be very sorry if 
we were to come down to this sort of thing m India. 

For these reasons I do not think that to give the Hi gh 
Courts in India the power to make “ barristers ” is likely to be a 
sovereign remedy for existing evils, and if tbe sole test for ad- 
mission to practice as an advocate is to be a local examination, 
the almost inevitable result will be to eliminate the European 
element altogether, which I should regard as lamentable. No 
racial discrimination could be made , and it is hardly conceivable 
that an Englishman who had been called at home would come out 
to the bar m India if he knew that he had to pass another exami- 
nation there before he could be admitted. Many men in the past 

3 A ! c-ruier La^ Member. 


LOU ;•;!>!* •; 


,•> q : f> r.’it- after .soma vuars sit practice fit homo , us <’ 
Garth did, and. w* bad a good many similar ca*os m 
including one ev«-n of an Irish E. C., though it must M 
that he ~ was not a permanent success. There car* be 
whatever that the leaven of the English barrister is most 
they help to keep up the best traditions oi the professi 
many ways exercise a most wholesome influence, i ne.v 
fewer year by year and I should be very sorry «< 


steps adopted which would mean tneir final dtsappenram-e. i 
am glad to see that in this I have the clear support of such oii aunt 
authorities as Bir Lawrence Jenkins anti Lord tnAbu. a <■ < -t -•<•» • ii ' ’ 
doubt whatever that Mr. Basra 1 , who has had a long and intimate 
experience in Calcutta, will agree. 

Quite apart from this, however, I feel no. uouet- nut 
the professional point of view it is a grom advantage -,u *.ni 
of the right sort to have been trained ^ in^ England . Hu ; -.f' 
at all events something of the spirit winch lu * madt * - y 
oar famous throughout the world, see* someuiing m ti. 
cfl the law and the respect in which it is held; nc moves m a 
■wider circle and almost necessarily, acquires broader views. 1 feel 
sure, that each one of the Bombay " advocate ” to whom l ua\o 
referred above, successful as they have been ui their promssion. 
would have been better men still if thev had been tramea at one 
oi the great Inns of Court in England.^ ’inat tney yi.c ■ -yE 
among the mass of Indian law students n London * m * ‘ f • j 

by their adventure, and who return to tneir n cm. , y ' 
as useless as when they left it, is oi course inuispui.ti.vtv \ ' A y' 
is wanted is not to make it lamecesisaij .■oi »-G> ^ 

courage the sending of those who are fit, and w -nua 
absolutely against the manifest')' uuuu ^ . 

If, therefore, the Inns of Court cannot ;u aiicm ^ o 
raise the standard of their examinations anc ^ ^ 

that it is useless to continue to urge this-~~W- ps. ° , v> ' hip 
opinion would be to ask them to refuse admission aa ‘ - *“ 

student who does not produce a certificate «i 
character from a recognised authority m Inoia. ■■ 
tute Committees under the superintendence oi eaeoi '-vy 1 
Chief Court, and Judicial Commissione* o^vv..m lf * - * '[J 
be entitled to give the necessary cewtmcat.e^ ^x} 
based upon whatever standard vura cohere- • 
the conditions of the province and to tae c*» ^ 

in the profession and there shoidd *,0 0^ , some 

not think that the Inns of Court would refute ' Vlirrinat 

arrangements of this kind whic h wou ld to a great^xrent cl^ > - 

’ " i^x r . B. N. Basu, a Member of the Council of India. 
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t h ,a type of youtli v. Inch has brought the present system into so 
mm h ui^rtpute. If this were combined with a more liberal system 
uf state scholarships for deserving law students who could not 
otherwise afford the expenses of training m England, it would, 
1 believe, meet all the requirements of the case and be welcomed 
in the profession Whether or not the Universities at present 
give law scholarships I do not know but if they do, it is only m 
^ erv exceptional cases, and in my opinion a considerable expansion 
in this direction would not only be a great help to the restrictive 
policy which I advocate but would be an excellent investment of 
Btate funds. 

I also think that the period of training in England should 
he rather prolonged than reduced as it so often is now by the re- 
mission of what are called ‘ grace terms In this again I believe 
the Inns of Court might meet us A further point that might 
be considered by the High Courts is whether they should not under 
such a system require every certificated student to take honours 
at the English exannnations in at least one subject. 

There are various other reforms which are clearly desir- 
able I entirely agree with Lord Smha that reading in the Cham- 
bers of an advocate m India should be substituted as far as possible 
for reading in Chambers m England, and I should like to see the 
system of “ pupils ” established m India on exactly the same footing 
as at home I do not know what is the practice in this respect 
in the otheT High Courts, but m Bombay, though most of us used 
to take young Indians into our Chambers, it was always as a matter 
of favour and not of payment The High Courts could exercise 
some control over the system if carried out in India, and the train- 
ing would be of far greater value than anything which is obtain- 
able under specialised practitioners m England, I also entirely 
agree with Mr. Basu that district Judgeships and other legal 
appointments should be to a large extent thrown open to the bar 
in India I do not want to argue this point, as I believe the 
principle has already been accepted, though so far nothing has 
been done towards carrying it into effect. I would also open all 
appointments, which are now confined to barristers, to advocates. 
Whether in this respect vakils could he placed upon the same footing 
generally would require careful consideration. The vakil fs 
in the practice of his profession much more nearly akin to the 
solicitor than to the barrister, in fact in the Presidency towns at 
all events nearly every solicitor is also a vakil. In England neither 
judgeships nor the highest legal offices are open to solicitors, and 
the reasons for this are fairly obvious. Personally I should hesi- 
tate before putting vakils generally oh the same footing m this 
respect as barristers. 


Ze2 
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If the proposals now put forward by the Secretary of State 
are to be seriously taken up, I think that the only way of dealing 
with them would be to get together a Committee representative of 
both the bench and the bar (including valals) in every Province 
and see if any definite conclusion could be reached In the mean- 
time a copy of these papers might perhaps be sent to the Chief 
Justices, Chief Judges and Judicial Commissioners of all our court.', 
and also to the various Advocates-General. The matter, however 
would be one for the Home Department to deal with and no doubt 
His Excellency would wish to consult the Home Member I 
also venture to suggest that Mr. Shaft’s opinion would be of great 
value, as he comes fresh from the bar of a Province of which I nave 
little knowledge, and in wdnch much of Dr. Arnold’s experience 
must have been gained. 
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No. 147. 


(I-H.) 

LIABILITY OF THE AGENT, MASTER AND SHIPPING 
MASTER UNDER THE MERCHANT SHIPPINGS ACT* 
OF 1859 AND 1883. 


I. 


{28th July 1919 ) 


I think that we must ask Commerce and Industry to consider 

this proposal further in the light 
of this Department’s notes. 
I should be altogether averse 
to making such a considerable 
change m the scheme of our 


Department of Commerce and In- 
dustry Merchant Shipping Proceedings 
A , September 1920, Nos 1 — 4. 

(Legislative Department unofficial 
No. 653 of 1919 ) 

acts as is suggested. It is to my mind essential that the master 
who is in actual control of the seamen, should m every case (except 
such as those provided for by section 27 of the Act of 1859) sign 
the agreement with them, and that they should know that he is 
directly responsible to them for its due performance It seems 
extraordinary to me that m sending in such an application the 
Bengal Government should make so light of the master’s breach of 
his statutory duty m the case referred to, and the gross slackness 
of the Shipping Master m allowing it. When we come to consoli- 
date, it will be very desirable that the penalty for breach of this 
duty should follow immediately after the provision requiring the 
master to sign, as it does in the English Act (section 1 13 of the Act 
of 1394} It may be that the penalty clause is liable to be over- 
looked owing to its appearing only in the Act of 1859 (section 28), 
w T hile the provision for signature by the master has to be looked for 
m the Act of 1883 (section 27). It is, however, quite clear on the 
face of the printed form of agreement that it is the master who has 
to sign, and I cannot understand how the Shipping Master can 
allow an actual alteration of the print to allow of the agent s 
signature. L T nless*there is some tiling to show that such mistakes 
are frequent and unavoidable, I do not think that we ought to legis- 
late to provide for a clear neglect of duty by our port officials. 
If legislation is necessary, it ought rather to be in the direction of 
imposing a considerable penalty upon the Shipping Master or 
other responsible officials. 

As to the other question of making the agents directly respon- 
sible for the payment of wages m the absence of the owner, theie 


*See now the Indian Merchant Shipping Act,’ 1923. 
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may be some argument m its favour, though I doubt if it is very 
cogent The master’s liability to pay under section 55 of the Act 
of 1859 is clearly not dependent upon his having signed the agree- 
ment, as there is no provision in that Act for his doing so, and it 
appears to be an independent statutory obligation laid upon him 
by the section , otherwise, if there had been a change of master, 
the seamen would lose their remedy, which cannot, I think, have 
been intended I greatly regret that, m the case referred to, sum- 
mary proceedings were not taken against the master under section 
55 of the Act of 1859, and the question of his liability tried. I can- 
not conceive that it would be any defence for him either to plead 
a breach of his own statutory duty, or to urge that the owner was 
the proper person to pay, and not himself — at all events m a case 
where the owner was not amenable to the jurisdiction and his 
agents refused to pay. If, however, on further consideration it is 
thought that there should be a definite remedy against the agents 
under the Act in such cases, I should see no great objection to 
providing by section 53 of the Act of 1859 that the term “ owner ” 
should, where the owner is non-resident at the place of payment, 
but is represented by an agent, include such agent. I doubt, how- 
ever, whether this is really necessary, if the master is, as I think, 
always liable, having regard to the provisions of section 56. 


XI. 

(7th October 1919 ) 

When I noted before I was fully aware of the practice of engag- 
ing lascars at a port different to that at which the ship was lying. 
If it is necessary for the agents to enter into a preliminary agree- 
ment with the men at the time of the engagement, there can be no 
legal objection, to their doing so, but this does not preclude the 
necessity of the subsequent statutory agreement signed by the 
master, nor ought it, in my opinion, to be altered to take the place 
of the master’s agreement. 
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No. 148. 


(I— III.) 

AMENDMENT OF CHAPTER IX OF THE CODE OF CRIMINAL 
PROCEDURE, 1898 

( Proposed inclusion of the Indian Defence Force, Naval Forces and 
thi Royal Air Force.) 


I. 


( 5th August 1919 ) 

If the Indian Defence Force is to be substituted for the 


(Legislative Department 
Nos 713 and 824 of 1919 ) 
Confidential file No 567. 


unofficial 


Volunteers as a permanent 


internal security force, I quite 
agree that Chapter IX of the 
Criminal Procedure Code should 
be amended so as to cover them, and it is probably desirable also 
to include naval forces. Neither of these additions would, I think, 
cause much trouble. But if the Air Force is also to be included 
I have no doubt that we shall have the whole of the non-officials 
against us, and I think that this question merits very serious consi- 
deration. 


It can, I think, only be necessary to bring the Air Force into 
Chapter IX if they are to be used in aid of the civil powers for the 
purpose of bombing and personally I feel that this ought not to be 
done. The dropping of bombs on a crowd Gan seldom be necessary, 
and the indiscriminate damage which must ensue would always be 
far greater and less controlable than that caused by firing, where 
it is at least possible to aim at those in the forefront of the crowd 
and presumably therefore the most dangerous. The only case m 
which bombing from an aeroplane has so far been resorted to was 
where (I understand) martial law had been put in force, and the civil 
powers had been altogether supplanted by the military. Chapter IX 
of the Code has nothing to do with such a case, and the inclusion of 
the Air Force in its provisions would not cover a case of Martial Law, 
■which would in almost every conceivable instance have to be follow- 
ed by a specific act of indemnity. I greatly hope therefore that we 
may not he pressed to include the Air Force in the amendment of 
Chapter IX. I should be glad if the Home Department would re- 
consider the question from this point of view. 

I quite agree that the question of the amendment of the Crimi- 
nal Procedure Code must be taken up separately from that of an 
act of indemnity in respect of the recent ** rebellion.” 
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n. 

(7 Oth August 1919') 

As I understand the wishes of ray Honourable Colleague in the 
Home Department Chapter IX of the Criminal Procedure Code is to 
be amended this coming Session by providing for the Indian Defence 
Force and Naval Forces and the question of the Air Force left 
over for future consideration. Tins may necessitate two bites at 
this particular cherry, unless we can find some other wav of bringing 
in the Air Force if it is decided to use them, bat it is preferal 1c to 
bringing up the Gujranwala incident in this particular connection. 

I understand from General Bingley that thev have an Indian 
Defence Force Act already drafted in the rough, and that it is 
intended to introduce it by publication after the September Session 
is over. 


HI. 

\21at Avgust 1919 ) 

The questions involved grow more complicated as this file 
•circulates, and I thmk it is necessary to disentangle them The 
first question to be answered is one of pure policy. nz., is the Royal 
Air Force to be used m the future in aid of the civil powers in tie 
same way that soldiers are used 1 So far as it has been used in 
the recent disturbances, I understand that the members of the Force 
will be covered by the proposed Indemnity Bill. The second ques- 
tion to my mind, is whether, if it is to be so used, is the present 
moment a wise one to choose for legislation on the subject ? If 
both these two questions are answered in the affirmative, the third 
question arises, viz., how should this be effected % 

As to the first question, though I of course recognize the great 
effect that the use of aeroplanes for purely p dice purposes, would 
have, this is not necessarily conclusive. We should not for 
instance — or I so assume— legalize the use of poison gas for this 
purpose. I am told that aeroplanes are j'ust as effective when using 
machine guns as when using bombs, but we could hardly legislate 
to confine their use to the one without legalizing the use of the other, 
I do not think that their use for reconnaissance and intelligence 
purposes would necessitate any legislation, nor do I think that the 
question of civil aviation comes in at all events at present. On the 
general question it would be interesting to know how the question 
with regard to their use in aid of the civil power stands at home. 
It must also, I think, be remembered that we could not legislate to 
MC42LD 
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give effect to this policy without obtaining the sanction of the 
Secretary of State, and we could hardly ask for this on a question 
of such importance by telegram and expect an immediate reply m 
the affirmative. Indeed it is difficult to anticipate what the views 
of the Secretary of State would be on such a matter. 

As to the second question, I am inclined to doubt whether 
it would be vise to bring m legislation on such a question until 
at least the commission has reported. If we do not legislate now, 
we probably cannot use aeroplanes m aid of the civil powers in any 
future disturbances which may arise between this and February 
next, unless their use is legalized by an ordinance which would be a 
possible course to adopt, if an emergency arose again. However 
we have got on for a great many years without them and it may 
not be altogether impossible to do so for another 6 months. We 
should, I think, be m a better position to legislate after the Gnjran- 
walla incident had been enquired into by the commission and their 
views knovn 

As to the third question, I should prefer to reserve my opinion 
until the first two have been finally answered I am inclined to 
think that it might be possible to amend the General Clauses Act 
so as to enable the Royal Air Force part of the army m India for all 
purposes if the Army Department saw no objection to this. Per- 
sonally till quite recently I thought, they were merely a part of the 
army. Naval forces might, as General Hudson suggests, be disre- 
garded as they have, I believe, never yet been used in aid of the 
civil powers. The existing Indian Defence Force might fairly be 
brought into the Criminal Procedure Code direct as being merely the 
present equivalent of the old volunteer and the new Indian Defence 
Force by whatever name called, might be provided for by their own 
Act. I very much doubt whether any camouflaging of the intro- 
duction of the Royal Air Force will escape notice at such a moment 
as this, and I would not at all events rely too much upon it. 



NOTES ANT) MINUTES BY SIB OEOBCJE LOWNDES. 


No. 149. 


APPEAL TO THE PRIVY C OCNCIL. 

{High Court's Power to refuse leave to Appeal in cases uhere m 
Substantial question of Law is involved.) 

( 11th August 1919.) 

With regard to Sir Arnold White’s suggestion that the High 

Courts should always be allowed 
Home Department Judicial A , P.c to rofuse leave to appealto the 
ceedines August 1919, Nos. 193-194. -n n , , V, 

(LepBlatnS Department unofficial Priv V Council unless there was* 
No. 753 of 1919). substantial question of law 

involved, I am in entire agree- 
ment with the view expressed by the Judges of the Calcutta High 
Court. It is notorious that the Judicial Committee constantly 
upset the High Courts on questions of fact, and such a change would 
be as unpopular in India as it would be, m my opinion, undesirable 
from the legal point of view. 

2q 
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No 160. 


(i— m.} 

PRIVY COUNCIL APPEAL OF CERTAIN PERSONS SMtT- 

tenced by martial law commissions. 

h 


tl2fh August 1919.) 


If it was not for the great 
Home Department Judicial A„ 
Proceedings October 1919, Noa 228 — 
250. 

(Legislative Department unofficial 
No. 779 of 1919) 


authority of Sir John Simon 
I should have little hesitation 1 
in saying that the particular 
contention m question was 
without substance, but it is. 


difficult to understand, without a fuller report, of the argument,, 
how it could have weighed so much with the Board, unless there* 
was more behind it than we can see at present* 

In the first place it would have been difficult to use any wider 
words in Ordinance IV than we did, viz., “ any person charged with 
any offence.” There is no reference throughout the Ordinance to- 
the Regulation of 1804, so pnma facie there could be no reason to 
limit these words to persons or offences to which the Regulation* 
applies. 

But beyond this the preamble to Ordinance IV seems to make 
it clear that the Ordinance is to apply at all events to other persons, 
and other offences than those specified in Ordinance I. Turning ta 
Ordinance I, the preamble shows that it is to apply (1) to persons 
of the classes referred to- in the Regulation and (2) to offences describ- 
ed in the Regulation. If therefore the preamble to Ordinance IY 
is to be treated as a key to its interpretation, it seems to follow 
logically that the object and intention of the Ordinance was to pro- 
vide for the trial of persons and offences other than those to which 
the Regulation applied— a result which directly negatives Sir 
John' Simon’s argument l 


• It may be difficult to say whether the condition of being caught 
in the act (which the Regulation appears to prescribe) is a condition 
applying to “ persons ” or “ offences,” — I think myself that it 
qualifies “ persons ” — but this seems to be immaterial since the 

* preamble to Ordinance IV refers, in my opimon, clearly enough to 
both other persons and other offences. 

It is also, I think, quite clear upon the authorities that the 
preamble is to be treated as a key to the interpretation of the 
operative pait of the Ordinance, and that this has been so from the 
earliest times. So Lord Coke says (Section 79-A.) “ The rehe area 
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or preamble of the statute is a good means to find out the meaning 
of the statute, and as it were a key to open the understanding there- 
of In the Sussex Peerage Case m 1844 (11 CL and Fin. at 143) 
Tindal C. J. m delivering the opinion of the Judges says “ If any 
doubt arises from the terms employed by the Legislature, it has 
always been held a safe means of collecting the intention* to call 
m aid the ground and cause of making the statute, and to have 
recourse to the preamble, which according to Chief Justice Dyer 
is “ a key to open the minds of the makers of the Act, and the mis- 
chiefs which they intended to redress ** “ In Turquandr. Board 
of Trade in 1886 (11 App. Cas. at 288) Lord Selborne says “ There 
can be no $oubt that if m the preamble, or m any other part of the 
Act, some purpose or intention is expressed, that should be borne 
in mind in construing everything which is ambiguous or open to 
more constructions than one.” 

The argument based upon the express words of the preamble 
is further supported, if it needs support, by (1) the conditioning of 
the offences by a time limit, and (2) the provision that any sentences 
may be passed which are authorised by law As to (1), if the eases 
to be tried under Ordinance IV were only to be those of persons 
caught m the act, the time limit (i.p , the limitation to offences 
committed after 3Cth March 1919) w-ould be clearly unnecessary. 
As to (2), if the offences to be tried were only to be those covered by 
the* Regulation, provision for lesser sentences than those presciibed 
by the Regulation, had already been made by Ordinance III, and 
it is inconceivable that the ether new Ordinance, made only three 
days later, should net have referred to it if the intention was to 
alter its provisions Moreo’v er m the case of offences triable under 
the Regulation the sentences authonsed by Ordinance III com- 
prised every sentence authoused by Iaw T , so that the addition by 
Ordinance IV would be meaningless if it was intended only to refer 
to Regulation offences. 

The mere fact that the Commissions proposed to be used for the 
purposes of Ordinance IV were commissions which had been set 
up for the trial only of offences under the Regulation, is surely no 
argument. All the new Ordinance does is to utilize existing machi- 
nery for a new purpose. 

Having regard to these considerations I cannot say that I feel 
any grave anxiety on this particular point, but there may be some- 
thing behind of which the Secretary of State’s short telegram gives 
us no indication, and we must wait for the short-hand notes of the 
argument. I have only noted at this length because His Excellency 
expressed some anxiety to me on the point and asked me to lock 
into it earefnlly. I will only add that I should be delighted to have 
the opportunity of arguing the point before the Imperial Council I 

2q 
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II. 

(, 28th August 1919 ) 

The Leader’s report of the arguments in the Privy Council is 
extremely interesting But it does not make me change the views 
which I have expressed m a previous note. The attitude of the 
Judges, however, makes the case a much more serious one than I 
at first anticipated, and if two ea;- Chancellors back the v.ew that 
Ordinance IV could only have been intended to apply to persons and 
offences covered by the Regulation it is no use our pooh-pooing the 
contention. It rather looks as if Sir Erie Richards was not pre- 
pared for the argument, and I wish he had intervened and pointed out 
the words of the preamble when Lord Buckmaster first took the 
point. 

Their Lordships tried to get rid of the preamble by suggesting; 
that the reference to other persons and other offences is satisfied by 
the Ordinance being made to relate back to the 30th of March. 
I fail to see how this makes it applicable to other persons than those- 
specified in the Ordinance The persons there referred to seem to. 
me clearly to be the same as those to whom the Regulation applies* 
and though the extension of the date may bring in other offences,. 
it can hardly on any reasonable interpretation of the words enlarge 
the class of persons referred to. If it is once admitted that the scope- 
of the Ordinance qua persons is extended indefinitely, I fail to see- 
any reason for assuming that qua offences it is limited to those- 
Bpecified m the Regulation. The expression in the operative part, 
of the Ordinance “ any person charged with any offence ” could* 
I think, hardly be read as “ any person, whether a person referred 
to in Regulation X of 1804, or not, charged with any offence referred 
to in the said Regulation To read the word “ any ” m two such 
opposite senses in one sentence appears to me to be totally opposed 
to the ordinary rules of construction. 

In dealing with the last sentence of section 2 of Ordinance IV 

(“ A Commission may pass any sentence- 

authorised by law ”), Their Lordships seem to have been driven 
to one of the most “ vicious circles ” I have ever met with. They 
begin by saying that Ordinance IV can only have been intended 
to apply to offences covered by the Regulation ; therefore the only- 
sentence authorised by law is death, and their final conclusion is 
that the words quoted above from section 2 do not therefore indicate- 
any extension of jurisdiction beyond that conferred by the Regu- 
lation. Having satisfied themselves by this extraordinary petxt%o 
pnncipii that “any sentence authorised by law” was a mere 
camouflage for “the immediate punishment of death” prescribed 
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bv the Reiula ion Lord Tiuckirastor proceed, to aisne that unless 
lii^ init if n at i n is comet if von caught a hov d«mi<? w»m« tf mix 
feillv in the stieet vou would havenoaIteiiiati\e but to ‘•cut* net* } n«i 
to "death’ ! Loid Haldane uses much the same argument hit hi on 
m assuming that the Ordinance, on the contrary interpretation, 
Would nec ssitate the trial by commission of everybody who had 
stolen a [air of boots or got drunk in the street. This of course 
overlooks the fact that an order of the Local Government is neces- 
sary befo:e any trial can Le held by a commission under Ordinance 
IV. 

If the object of Ordinance IV was merely to carry the provi- 
sions of Ordinance I back to the 30th of March, the obvious way of 
doing it would have been to amend the latter by substitutin'? the 
30th of March for the 13th of April IVe may be very unskilled 
draftsmen in this department, but I cannot think that their 
Lordsh.ps would wash to assume that such a simple method of effect- 
ing what they consider to have been our intention could have 
escaped our notice. 

There could also, I think, hardly have been any necessity if 
this was the only intention, to give a discretion to the Local Govern- 
ments as to whether trials under the Regulation during the short 
period only should be held by commissions or not. , It wall be 
noticed that under Ordinance I every trial under the Regulation, 
unless already begun by a courtmartial, was to be held before 
Commissioners, and it is hardly to be imagined that His Excellency 
the Viceroy would go back from such a decision in respect only of 
offences committed between the 30th of March and the 13th of April 
or if this was his intention that no reference would have been made 
to it in the preamble. 

It will, I think, be material to ascertain whether in any of the 
cases before the Privy Council the argument was addressed to the 
Commissions that Ordinance IV only applied to persons and offences 
comprised in the Regulation, and that therefore the trial before 
them was coram nonjudice , as is now suggested. A recently pub- 
lished opinion of Mr Hasan Imam, which I saw yesterday, seems to 
suggest that the pomt had never occurred at all events to him. 
If it was taken, it would have been material, as well as legitimate, 
to show the circumstances under which. Ordinance IV was passed, 
and the cause and necessity of its being made It would then, 
I imagine, have x been perfectly easy to prove that there was no 
necessity to provide for the trial of persons charged with offences 
under the Regulation and taken in the act between the 30th March 
and the 13th April, but that there was an enormous number of other 
persons charged with other offences whom it was impossible to try 
by the ordinary courts Evidence of this character would I think. 
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have been admissible on the grounds referred to above ; see per 
Lord Blackburn m the Riverwear case, 2 A. C at 763, and Lord 
Halsbury in Eastman v the Controller-General, (1898) A C at 
576. If there had been any appreciable number of persons taken 
fiagrants delicto in an overt act of rebellion between the 30lh of March 
and the 13th of April, whom it was desired to try by Commission, 
this would naturally have been provided for m the first instance 
by Ordinance I. As a matter of fact there were probably very 
few such persons and they could of course even after the passing of 
the latter Ordinance have been tried by court martial under the 
original provisions of the Regulation 

I have noted at some length upon this file as I may not have the 
time to do so later. 


III. 

(2nd October 1919.) 

Home Department are at liberty to make any use they like of 
my notes and are welcome to send them home if thought desirable. 

I should certainly suggest the omission of the passage on 
page 7 of Mr. Ellis’ 1 note cn Martial Law, dated the 31st July 1919 
beginning with the words “ The first point m the argument is ” 
and ending with the words “ convicted on a charge under the Regu- 
lation.” The view which Mr Elks suggests as to the meaning of 
taken ” in the Regulation was I believe put to him by the Chief 
Justice of the Burnjab High Court, but I believe it to be quite un- 
sustainable. Certainly we have always assumed here that the 
Regulation only applied to persons “ taken in the Act ” and all our 
action has been based upon this view. I discussed this point at 
length with Mt. Ellis, and he appeared to agree. I also impressed 
upon him that to suggest this interpretation to the Judicial Com- 
mittee would go far to nullify the argument suggested in paragraph 
6 of my note of 28th August 1919 which I believe to be a strong one. 

I doubt if there is much in the ['argument of paragraph 9 of 
Mr. Ellis’ “ Addendum.” It is at least doubtful whether it is legi- 
timate to refer to “ Objects and Reasons ” in order to see what an 
Act means, and in any case there are no “ Objects and Reasons " 
attached to Ordinances, The Government documents to which 
Mr. Elks refers at the end of this paragraph (or at all events all that 
he could refer me to) are all ex post facto. They undoubtedly show 
what we thought the Ordinance meant, but that is hardly evidence 
of our intentions I do not thmk that we should be entitled to do 


1 Legal Remembrancer, Punjab, 
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more than show the circumstances under which the Ordinance 
was passed and the cause and necesssity of and for it. 


Mr Ellis told me that the point raised by Lord Buchirastfr 
was not taken before any of the Commissions. Being raised fcr tl e 
first time therefore in appeal, I think that we ought to be entitled to 
give e x idence on these points, and in order to avoid a reference back 
to India to take such evidence, I advised Mt. Ellis to get a state- 
ment under the signature of the Lieutenant-Governor (if pcssible) 
showing how very few cases (Mr. Ellis said he believed there were m 
fact none) there were to be tried of men caught m the act between 
March 30th and April 13th, and what a great number of cases there 
were for trial of other persons ” charged with “ other offences ’ 
Such a statement would not of course be “ evidence,” but it is quite 
possible that counsel for the appellant would accept it as correct 

to save a reference back. I do 
not know whether Mr. Ellis 
followed up my suggestion. If 
not I think that it would be 
worth while still to do so. 


Yes Mr Ell.s took home with him 
the statement with His Honoui’s sig- 
nature. 

H D Crus : 1 


Paragraph 10 of Mr Elks' “ Addendum ” contains a legiti- 
mate argument of some weight, but it is rather spoilt in the presen- 
tation I doubt if the definition of offence in the Criminal Procedure 
Code can be resorted to for the interpretation of Ordinance IV, but 
the definition in the General Clauses Act is clearly applicable (see 
section 30 of the Act), and this is all that is necessary. The answer 
that will be made (fcr what it is worth) will of course be that the 
context shows that “ offence 15 in the Ordinance means only an 
offence under the Regulat on But this is to my mmd an applica- 
tion of the same petiiio pnnctpvi that seems to run all through the 
argument for the appellants 

I discussed all the main points of the argument with Mr. 
Ellis at some length, and asked him to let me know what view the 
Attorney-General took upon them m consultation. 1 also suggested 
that he should telegraph to me if counsel wanted further information 
upon any point which he thought we could aupply. 

I believe that all possible arguments have now been form- 
ulated . at all events I have nothing mo e to suggest. 


1 Deputy Secretary m the Home Department. 
MC42LD 
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No. 161. 


Home Department Proceedings 
Political B , August 1919, Nos. 385 — 
387. 

(Legislative Department unofficial 
No 737 of 1919). 


INTERPRETATION OF SECTIONS 5 OF ACT III OF 1858 
AND 3 OF BENGAL REGULATION III OF 1818 

{Issue of a fresh warrant at each transfer of a State 'prisoner under 
Regulation III ) 

{13th August 1919.) 

I have some recollection of discussing this question informally 

with. Sir J ames DuBoulay. The 
difficulty of an order of removal 
under section 5 of the Act of 
1858 is that apparently the 
prisoner after removal will still 
remain in the formal custody of the person to whom the warrant 
was directed, and under section 3 of the Regulation of 1818 reports 
on the health, etc., of the prisoner will have to be made by him 
I do not think we can read into section 5 of the Act of 1 858 a transfer 
of these obligations to the new custodian In cases of even tem- 
porary transfers, such as are referred to at the end of Sir William 
Harris’ 1 note, presumably no such difficulties would occur, but it 
does not seem clear how they can be avoided, except by the issue of 
a new warrant, where a permanent transfer is necessary. I do 
not think that Sir A. R. Scoble’s 2 note is conclusive as it does not 
touch on this pdint, and I am always rather afraid of analogies. 

I have discussed this aspect of the case with Secretary and 
we think that it should be considered by the Home Department, 
the fact that reports were not made by the particular officer upon 
whom the duty is laid by the Regulation would not invalidate 
the detention in any way, but the Regulation is regarded of such 
importance, that it is desirable to observe its conditions with as 
much strictness as possible, and to leave no loopholes for attack in 
the Legislative Council. 


1 Home Secretary. 

2 A former Law Member, 
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No. 152. 

QUESTION WHETHER A PARTICULAR PERSON IS A 
se RULING CHIEF ” FOR PURPOSES OF THE CODE OF 
CIVIL PROCEDURE, 1908. 


(13th August , 1919.) 


As the law stands at present the question whether a particular 

person is a “ Ruling Chief 

Foreign and Political Department or not is purely one of fact to 
October 1919, to be decided by tbe Courts. 

(Leg slative Department unofficial Expert evidence of political 
No. 701 of 1919). officers would no doubt be ad- 

mitted, but their opinion would 
not be m any way conclusive It would be for the Court to 
decide whether the person concerned was in the first place a "Chief ” 
and m the second place a “ Ruling ” Chief If th’e present petitioner 
exercises no jurisdiction of any kind I doubt if it could be said that 
lie “ mled ” But it is not easy to predict what attribute of ruling 
a Court might consider necessary to bring a particular case within 
the line It seems clear that plenary jurisdiction is not necessary, 
but I think that entire absence of all jurisdictionary powers should 
be conclusive at the other end of the scale. The solution of the 


On page 3 of notes m Frontier A., 
July 1916, Nos, 1-2. 


difficulty seems to be what 
I suggested m my note on the 
Khan of Phulera’s case, viz , an 


amendment of section 86 of the Civil Procedure Code making the 
certificate of a Secretary to Government conclusive on the point. 
It is possible that section 85 Would also require consideration. I 
should have thought that this was a question which might safely 
have been submitted to the Chiefs’ Conference 


2k 
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PRECEDENCE OP LORD WXLLINGDON AS GOVERNOR ON, 
HIS TRANSFER FROM BOMBAY TO MADRAS 

[Interpretation of Section 90 (1) of the Government of India Act, 

1915 ] 

( 19th August, 1919 ) 

I agree that the case of a Governor so appointed for a second 
Home Department Proceedings term in another province was 
Public A., December 1919, No. 73 probably not contemplated 
(Leg slative Department unofficial when section 90 of the Govern- 
No <84 of 1919) ment of India Act was com- 

piled, and that there is some doubt as to how the section 
should be read m such a case I think, however, that there is 
no need to go cutside the plain words of the section, and that of 
the present Governors of provinces m India Lord Wilhngdon is the 
one who was first appointed to the Office of the Governor by His 
Majesty.” I think, however, that His Excellency might well 
ask for the opinion of the Law Officers at home on the point 

With regard to the Warrant of Precedence, Governors come 
under No. 2 m the list , inter se they rank according to their “ date 
of entry into that number ” , and I think that it would be a reason- 
able interpretation of the Warrant to hold that Lord Wilhngdon 
entered into that number when he became Governor of Bombay. 

I quite agree that it would be desirable that such cases should 
■be specifically provided for. 
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No. 154. 

EXAMINATION OF SECTION 15 OF THE CRIMINAL TRIBES 

ACT, 1911. 

{Suggested separate re-notification of the Moradabad and Meerut 
Sections of the Criminal tribes.) 

(30th August, 1919 ) 

Under the act “ tribe ” includes part of a tribe, but “ cnmi- 
Home Department Police A , Pro- tribe does not include 

need mgs, February 1920, Nos 79—86 part of a criminal tribe. Tbe 
(Legislative Dcp&.tment unofficial effect is that any part of a 
No 74 < of 1919) particular tribe can be noti- 

fied under section 3 as a criminal tribe, but once it is so 
notified it has to be dealt with under section 12* as 
a whole. Section 15 however seems to contemplate a power under 
section 12* to deal with part of a criminal tribe, and is, I tbmk, 
to this extent inconsistent with section 12*. The point ought really 
to be cleared up by amendment, but I understand that it is not 
desirable to bring the act up m Council again, and that we must 
make the best of it Under the circumstances I do not think that 
we need insist strictly upon a “ criminal tribe ” being dealt with as 
a single unit, and may pass the proposal to restrict the Meerut and 
Moradabad portions of the criminal tribe (notified under notification 
No. 132-^111-158 of 21st January 1914) to the Meerut and Morada- 
bad districts respectively No objection to the possible illegality 
of such a proceeding is likely to be taken. It would however be 
more strictly correct for the local Government to cancel the above 
notification and re-notify the two parts of the Dalera Kahartribe 
concerned separately. 

I do not think that the form of notification proposed will do, 
as the reference to domicile is, I think, insufficient. The mere fact 
that certain members of a tribe are for the time being m a particular 
district does not make it their domicile in any legal sense, nor should 
such a question of fact be left open to contention. The notification 
must separate them up, and specify the district m each case, and if 
this is done it may be more convenient to re-notify separately the 
Moradabad and Meerut sections of the tribe as suggested above. 
Apparently no action is to be taken with regard to the members 
of the tribe m the Badaun district or in Rampur. 


♦Omitted by Section 2 and Schedule I of Act 38 of 1920. 


2n2 
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No. 155. 

QUESTION WHETHER THE OFFICE OF A MEMBER OF THE 
GOVERNOR-GENERAL’S EXECUTIVE COUNCIL HELD 
BY SIR JAMES MESTON BECAME VACANT ON THE 
LATTER’S DEPARTURE FOR ENGLAND. 

(pnd September i 1919.) 

The state of the law is very unsatisfactory. 

Sir James Meston’s 1 case was clearly intended to be 

provided by the 1916 amend- 
Home Department Establish- ments 2 and I should be pre- 
inents A., Proceedings, January 1920, pare d to a dvise'that reading 
Nos. 114 — 119. ft. x it * a . 8 

(Legislative Department nnofflcal provisions of the* Act as a 
No 1225 of 1919) whole it was covered despite 

*The six months rule clearly has the fact that no amendment 
nothing to do with this case. was made m section 87 {!)* 

H M. S. though if that section stood 
, !± W A ' No ’ remlw alone I think it would be very 
Tage 37 of Judicial A., March 1916, doubtful whether upon his de- 
Nos. 309—315. parture for Europe his office as 

a member of the Executive 
Council did not ipso facto become vacant. There would 
of course he no objection to a re-appointment m either case, subject 
to the requirements of section 36 (3) * lam not sure whether Sir 
James Meston is still a member of the Indian Civil Service, or whether 
he has been allowed to resign, and if so whether he would be eligible 
for appointment under the sub-section. 1 agree With Secretary 
that the point is one which should be submitted by the Secretary 
of State to the Law Officers. And that if their opinion is adverse 
opportunity should be taken to amend the Act * 

1 Emance Member of the Governor-General’s Executive Council, 

2 The references are to the Government of India Act, 1915. 
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No. 158. 


QUESTION OF PAYMENT OF SIX MONTHS’ SALARY TO 
THE LEGAL REPRESENTATIVES OF THE LATE 
BISHOP LEFROY, METROPOLITAN IN INDIA. 


( Interpretation of Section 119 of the Government of India Act, 1915.) 
( 5th September, 1919 ) 


Department of Education Ecclesi- 
astical A , Proceedings, December 1919, 
Nos 45—51. 

(Legislative Department unofficial 
No, 631 of 1919). 


I think that on the Advocate- 
General’s opinion the claims of 
the le’gal representative of the 
late Metropolitan to 6 months’ 
salary should now be admitted. 


Section 119 of the Government of India Act was evidently 

drafted to meet the case of episcopal appointments made for leave 

only, — as was the pn ctice in the first half of the last century. It 

is obviously inappropriate to the present time when Bishops already 

in India are usually translated I think that the point should be 

noted for consideration m case the Act is to be amended m connec- 

r M , , .. OJ tion with the case of the Bishops 

Eccl. A , May 1919, Nos 31—34 n , , r 

generally, as was suggested in 

a recent despatch to the Secretary of State. 
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No. 157. 

(I— in.) 

QUESTION OF LEGALITY OR OTHERWISE OF ACQUISI- 
TION BY LOCAL GOVERNMENT OF IMMOVEABLE 
PROPERTY UNDER THE LAND ACQUISITION ACT, 
1894, FOR A PRIVATE INSTITUTION. 

(Case of Isabella College ) 

I. 

(29th September , 1919.) 

The acquisition of immoveable property tinder Act I of 1894 

Department of Revenue and Agn- for the P nr P 0Be of handing rt 
culture Land Revenue A , Proceedings, over to a private institution is 
August 1920, Nos 43—50 in my opinion clearly contrary 

(Legislative Department unofficial to the spirit, if not the letter. 
No, 862 of 1919). 0 f jf this were not so 

there would be no reason to have special provision for the case of 
Companies The land when acquired vests under section 16 m 
the Government, and could only be made over to a private insti- 
tution by the Local Government under section 30 of the Govern- 
ment of India Act, 1915, and subject to the rules for the ture bemg 
in force. How the Local Government propose to deal with this 
particular land after acquisition is not explained, hut mat much as 
they only speak of contributing to the cost, it locks lather as if 
they thought the land would be the property of the Isabella 
College without more ado 

I see that there are great objections to turning down the whole 
thing, now that it has apparently been done, but I do not see how 
the Government of India can with their eyes open affirm an illegal 
act of the Local Government, and merely inform the memorialists 
that they see no reason to interfere It will of course be open to 
the memorialists to file a suit for a declaration that the acquisition is 
illegal, and it will then be for the courts to decide whether it was 
so or not. The declaration of the Local Government that the land 
was required for a public purpose would not be treated as conclusive. 
See Hamabai v. Secretary of State, 421-A., page 44 , and if tbe 
courts decided in the memorialists’ favour the position would be a 
very awkward one. The case appears to me ta raise rather a large 
question of principle, viz., whether we ought to refuse to interfere 
with the action of a Local Government where it is manifestly illegal 
on the ground that our interference may have awkward results. 

*L. R A., March 1917, Nos 9—12. Tlie case is tilis aspect some- 
L R. B., May 1917, Nos. 17-18. what analogous to one which 
L R. B., August 1917, Nos 33 — 37. came* up recently from the 
L. R. A., March 191*8 Nos. 26—27. game province with reference 
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to action taken with regard to a particular estate under the Court 
of Wards Act I would therefore suggest to my Hon’ble 
Colleague in the Eevenue and Agriculture Department that the 
case might be well circulated and taken m Council. 

I would add that the Isabella College could apparently register 
under the provisions of Act 21 of I860, and that m virtue of the 
recent amendment of the Land Acquisition Act, the land could be 
acquired for it as if it were a Company, which is obviously the proper 
eourse though it would involve a public enquiry under Part VII 
©f the Act, 


II. 

(14th October 1919). 

I think we ought to tell the Local Government that in our 
©pinion their action is at least contrary to the spirit of the Act and' 
that if legal proceedings were taken by the memorialists to con- 
test the validity of their action, it is possible that an adverse decision 
might be obtained which would raise a very awkward situation- 
They might also be asked if under the circumstance they cannct 
come to an agreement with the memorialists which would avoid 
further difficulties. It might also be suggested that possibly the 
acquisition might be cancelled and the Isabella College advised to 
make use of the recent amendment of the Land Acquisition Act 
after registering under Act 21 of I860. I think that they should be 
told plainly that the Government of India will find it very diffi- 
cult to support their action if no way out of the present impasse 
can be suggested by them. 


m. ~ 

(20th October 1919). 

I am afraid that my first note was very loosely written and 
the reference to the Privy Council case only confused the issue. It 
was not, as my Hon’ble Colleague points out , a case under the 
Land Acquisition Act, though a similar question as to “ public 
purpose ” arose under it. But under section 6(3) of the Acl, to 
which my Hon’ble Colleague refers, it is only the Local Gov- 
ernment that can acquire the land, and as I pointed out in my note, 
it must on acquisition vest in the Local Government (section 16). 
The ground upon which this transaction can be attacked m the courts 
is that it is not an acquisition by the Local Government at all, as 
they are acting merely as a conduit pipe to the Isabella College* 
AIC42 LD 
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This seemed to me clear from tlie Local Government’s letter, read 
with paragraph 4 of the memorial and Mr. Gilliat’s note dated the 
2nd August, 1919, especially having regard to the fact that the 
Local Government are not even paying for the land themselves, 
but merely giving the Isabella College a grant to help them in 
financing the acquisition. This appears to me to be merely a colour- 
able acquisition by the Local Government, and if I were a judge 
before whom such a case came I should have no hesitation in hold- 
ing it to be a fraud on the powers granted by the Act. I should 
certainly not be inclined to hold that my hands were tied by the 
provision of section 6(3) that the declaration of the public purpose 
is conclusive. 

If, as my Hon’ble Colleague says this sort of thing has been 
done by Local Governments on various other occasions, it only 
seems to me the more important to put a stop to what I regard as 
a mere abuse of the Act. Let it be amended by all means if it is 
necessary, but I cannot think that we ought to condone a palpable 
evasion of its provisions. 

Under these circumstances I regret that I must stand by my 
opinion. I cannot think that my Hon’ble Colleague would have 
differed from me a year ago 
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No. 158. 

* OQUISITION OF AN EASEMENT BY GOVERNMENT 
UNDER THE LAND ACQUISITION ACT, 1891 

(30th September 1919), 

I don’t think I have seen this case before, and the point with 
(Legislative Department Proceed- reference to the Land Acquisi- 
mgs B , December 1919, Nos) 32—36) tion Act is an interesting one. 

Under section 16 the land vests in Government free of “ en- 
cumbrances,” and this though an inappropriate expression from 
the legal point of view, has, I believe, been generally accepted as 
meaning that easements enjoyed over it by third parties are ex- 
tinguished. Any such third party could come in as a person inte- 
rested and claim compensation for the extinguishment, but would 
have no other remedy. 

It has, however, been much debated whether Government can 
under the Act acquire an easement by itself My own view has 
always been that an easement is a “benefit arising out of land” 
and, therefore, is capable of acquisition under the Act, but the draft- 
ing is so obscure that until the Act is amended the point must 
always be a doubtful one. The Bombay case referred to m the 
local Government’s letter (Government of Bombay vs. Esuf Ali 
Salebhai, Indian Law Reports, 34 Bombay, 618) is at all events an 
authority for the proposition that where Government is already the 
owner of an interest in a particular piece of land, they can acquire 
other interests in it under the Act. This is, apparently, all that 
the Local Government wishes to provide for, and I see no objec- 
tion to it as long as this limitation is incorporated. The wording 
<of section 67 of the Bill as it now stands would enable the Municipal 
Commissioner to acquire any subsidiary interest m land which was 
not vested in the Corporation, ey., a right of way over private 
property, 

MC42LD 2) 
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Home Department Judicial A , 
Proceedings, December 1919, Nos. 5-6. 

(Legislative Department unofficial 
No. 901 of 1919). 


No. 159 

RULES REGARDING DESTRUCTION OF RECORDS. 

(30th September 1919). 

The question in eacli case is~whether there is any provision of 

the law that particular docu- 
ments are to be “ kept and 
maintained.” These words I 
think mean kept ot maintained 
either m perpetuity or for some 
specific period. If there is such a provision rules for their destruc- 
tion — at all events within the prescribed period — cannot be made 
under section 3 of Act V of 1917. The difficulty is to decide whether 
there is a statutory obligation to keep and maintain particular 
documents as this has to be gathered not only from the words of the 
Acts in question but from the objects in view. The Books and 
Indexes provided for by sections 51 and 54 of the Registration Act 
appear to me to be intended to be kept permanently and therefore 
rules for their destruction cannot be made. There is nothing to 
my mind to indicate that copies of entries referred to in section 56 
are to be kept permanently. With regard to the documents which 
have to be filed under the Indian Companies Act and detailed in 
paragraph 3 of the Inspector-General’s letter of 3rd February 1919 
I agree with the Advocate General’s opinion. 
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No. 160. 

BENGAL TOWN-PLANNING BILL ,1919. 

(7th October W19). 

I need only note on the proposed procedure for electing an 
(Legislative Department Proceedings arbitrator and the provisions 
A., October 1919, Nos. 164-165.) of clause 39 (3) of the BUI. 

On the former point I agree with Secretary. The proposed 
method of appointing an arbitrator appears to me to be most ob- 
jectionable and I know of no precedent for it. Under the Bombay 
Act the arbitrator is, I think, appointed by Government. The 
new English Act for assessment of compensation on acquisition 
of land (9 and 10 Geo. 5 ch. 57) provides for a panel of 
arbitrators to be appointed by a committee, consisting (in England) 
cff the Lord Chief Justice, the Master of the Rolls, and the President 
of the Surveyor’s Institution, and the same committee makes rules 
for the selection of an arbitrator for the panel in each individual 
case. I am not of course suggestmg this as a smtable system for 
Bengal but only as showing how far away the latest English ex- 
ample is from “ Election.” 

In the case of appeals to the “ Court ” under clause 30 (3) of 
the Bill, it is not competent to a local Legislature to interfere with 
the revisional powers of the High Court under section 115 
of the Civil Procedure Code as these powers were in existence when 
the Government of India Act 1915, was passed and are confirmed 
by it. The clause as worded would seem to be intended to exclude 
the power of revision and it would probably be better to modify it 
so as merely to provide that there should be no appeal which is I 
think clearly within the competence of the local Legislature. The 
right of superintendence follows the right of appeal. 
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NO. 161. 

KAILWAY WORKSHOPS. 

{Application of Section 83 of the Indian Railways Act, 1890 and of 
the Provisions of the Indian Factories Act, 1911). 

(10th October 1919). 

I agree that the provisions of Section 83 of the Indian Rail- 

Railway Department (Railway wa 7 s Act a PP ! 7 to ali rail ‘ 
Board) S. and T. A , Proceedings, way workshops. I also agree 
November 1919 , Nos. 1 - 2 . that all railway workshops, 

_ T Department unofficial where mechanical or electrical 

No 989 of 1919 ). , , 

' power is used, are factories 

within the provisions of the Indian Factories Act, 1911. 

_ I also agree with Secretary 1 that “overlapping m the case of 
accidents can be avoided m the way suggested m the last para- 
graph of his note, if it is thought desirable ; but this is clearly a 
question for the administrative departments concerned. 


1 Mr. (now Sir) Henry Moncneff-Smith. 
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No. 162. 

TRANSFER OF NEGOTIABLE INSTRUMENTS. 
(14th October 1919), 

Section 137 of the Transfer of Property Act excluded negoti- 
(Legislative Department unofficial able instruments from the 
No. 974 of 1919). operation of chapter VIII of 

that Act. This, however, only means that the special rules there- 
by laid down for the transfer of actionable c’aims do not apply, and 
it leaves negotiable instruments where they would have been 
if this chapter had not been enacted. They are still, therefore, 
“ choses m action ” which will pass by assignment subject to exist- 
ing equities, despite the fact that they are “ negotiable ” and there- 
fore may also be dealt with m another way. The paragraph of the 
Manual is, I think, clearly incorrect, but it may not be necessary 
to correct it at present. I do not think that the assignability of a 
Government Promissory Note as a chose in action embarrasses 
Government m any way, as cases of assignment must be extremely 
rare and a change m the law might rouse suspicions m the public 
mind, 
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No. 163. 

(I— II) 

LEGISLATION BY THE MYSORE LEGISLATIVE COUNCIL. 

(Submission of a new law to the Resident before the Maharaja assents 

to it), 

I. 

(16th October 1919). 

I do not know what powers the Maharaja has reserved to him- 

under the Mysore Constitution 
Foreign and Political Department under Article 19 of the 

Treaty oi 1913 iehas under- 

(Ug.lt.ve Department unofficial taken that none of the .schedule* 
No 992 of 1919 ) laws shall be repealed or modi- 

fied without the previous con- 
sent of the Governor General m Council. If the present practice c£ 
previous consultation with the Resident is given up, and a law is- 
passed by the Mysore Legislative Council and assented to by the 
Maharaja, but is afterwards found to be in breach of Aiticle 18 of 
the Treaty, can he by any means either veto its operation or repeal 
it ? or has he sufficient voting power m the Council under his con- 
trol to get it repealed ? If so, the present practice may safely be 
relaxed ; rf not, I think that the Resident ought always to see the 
new law before the Maharaja assents to it- 

I am all in favour of trusting a big Chief and relieving him of. 
constant and meticulous supervision, but it is always possible 
that he might be advised that a particular legislative measure was 
not within Article 18, though the Government of India might subse- 
quently hold that it was, and if there was no locus peonitenhae, it 
might be that our interests would be seriously prejudiced. The 
case frequently occurs as between the Government of India and" 
Local Governments under section 79 (3) (e) of the Government of 
India Act, 1915. The Local Government thinks that a particular 
Bill does not affect religion or religious rites and usages and there- 
fore does not require sanction, but when it comes up here, we hold 
otherwise. Several cases of this kind have occurred in my time 
here, and, with the best intentions in the world, similar mistaken 
may be committed by the Darbar. 
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n. 

(19th November 1919). 

This does not appear to me to affect the question materially, 
„ , „ , , ^ as the point is that the Mysore 

Government and the Govern- 
' ment of India might take di- 

fferent views of the effect of legislation passed by the Legislative 
Council, and we might be faced with a fait accomph which it would 
be very difficult to undo. The present practice, which it is desired 
to change, is to consult the Resident demi-officially before the in- 
troduction of any Bill in the Council. This, I think, might be re- 
laxed provided that the measure was submitted to the Resident 
before the assent of His Highness the Maharaja was given under 
section 13 of the Regulation of 1907, which was the course I sug- 
gested in my former note. 

MC42LD 
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No. 164. 

NATURALISATION AND DENATURALISATION OF 
ALIENS. 

(24th November 1919). 

I doubt if it is much use arguing this case any further with the 
Home Department Proceeding, Home authorities, but it may be 
Public A., November 1919, No, 265. worth recording my own views 
(Legislative Department unofficial shortly in the event of the mat- 
No. 1121 of 1919). ter being taken up again in the 

future. 

The Home Office note divides the question of denaturalising 
persons whose British nationality depends upon the accident of 
birth in the British dominions into two classes, viz., (i) those who 
have a dual nationality according to the law of a foreign State, ancE 
(ii) those who have not. 

As to (i), the main objection put forward is that there is no pre- 
cedent for our proposal in the nationality law of any civilised State. 
But this, I think, is largely due to the fact that most civilised States 
have adopted the doctrine of the jus sanguinis instead of that of the 
jus soli, and that it has only been owing to the unprecedented con- 
ditions obtaining in the Great War that the necessity of reconsider- 
ing the past practice has arisen, I doubt, moreover, if the 
French, who have to some extent adopted the jus soli doctrine, 
would feel any difficulty in dealing with a similar question arising 
Between themselves and Germany. The United States,, who have 
of course followed us in their nationality law, obviously stand on a 
different footing altogether, as Americans are essentially a conglo- 
meration of people from all European countries, and much the same 
considerations apply to the South American Republics. 

As to (n), I admit that the argument is not so strong in the case 
of British born subjects who have no right of election under section 
14(1) of the British Nationality and Status of Aliens Act, 1914, and 
probably cases of hostility among persons of this class would 
Be rarer than among those of dual nationality. But surely the argu- 
ment that to deprive such persons of their British status would be to» 
turn theminto persons of no nationality is a theoretical objection at 
best, which ought not, to weigh agamst Imperial interests. Their 
British nationality confers upon such persons definite rights of pro- 
tection, trading, etc., which it seems to me absurd that we should 
accord to them if they are definitely hostile to us. There may be 
no necessity for deportation, but there is certainly no necessity for 
avourable treatment in such cases. 
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As to the suggestion that oui proposal would allow executive 
■action of a tyrannical nature “ without anything m the nature of a 
trial by jury,” this can easily be provided against by an inquiry 
on the hues of section 7 {4) of the British Act. 

With reg ar d to our proposal that the naturalisation of persons 
who have not divested themselves of their status as subjects of a 
foreign state should be prohibited, the point of our recommenda- 
tion was that this should be statutory and not left to executive 
discretion. The only answer of the Home Office is that there is no 
necessity for this, but they give no reasons for their opinion, nor 
do they state what are “the objections applicable to a statutory 
restriction m a matter of this kind.” We thought that there were 
very definite reasons, in that without it particular cases are apt to 
be allowed to slip through. It is of course a fact that our proposal 
was only intended to require the applicant to divest himself of his 
foreign nationahty “ so far as m him lies,” but we believed that this 
was in fact possible, at all events sub modo, in other cases than those 
of Swiss subjects. 
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No. 165. 

QUESTION OF EXTENSION OF THE LIMIT OF TERRITO- 
RIAL WATERS FOR PURPOSES OF LEGISLATION. 

Question whether Polk’s straits and the Gulf of Manaar can be dec- 
lared as Maria Clausa. 

(24th November 1919). 

It is clear that neither the Local Government nor the 
Government of India can legislate for any place outside British 
India. Territorial waters within a marme league from the coast 
Department of Commerce and In- are no doubt part of British 
mON^Tf” 88 RSl ' eneaA '‘ JUn ° We lave always daim- 

(Legialatave Department unofficial exercise Jurisdiction 

No. 219 of 1919) over them and have in fact 

done so, and it may therefore reasonably be said that we have 
“ governed ” them within the definition of “ Britishjjlndia ” m sec- 
tion 18 (4) of the Interpretation Act. Moreover the Privy Council 
have definitely held that the full proprietorship of the solum up 
to tins limit is vested in the Crown and subject to Indian legisla- 
tion (Secretary of State versus Chelhkam Rama Rao, L. R. 39, 
Indian Appeals). I know of no ground however upon which it 
could be maintamed that we have “ governed ” any part of the 
open seas generally beySnd this limit, except possibly in specific 
localities. The suggestion of the Madras Advocate General that the 
Indian Legislature has under section 65 of the Act* of 1915 power 
to a certain extent to make laws for the high seas is, I think , based 
on a fallacy. The powers delegated to us by Parliament are over 
“ places ” and “ persons ” qua “ places ” our jurisdiction is con- 
fined to British India, though qua particular classes of “ persons ” 
this limit does not apply. The provision of section 66, to which the 
Advocate General refers, is not an extension of our territorial juris- 
diction, but a restriction of the personal jurisdiction in the case of 
a particular class. If this view is correct it follows that the Local 
Government must be told that neither they nor we have any 
power to legislate for coastal waters generally beyond the “ 3- mil e 
jimit.” 

Whether or not a sufficient case has been made out to take 
up the question of a general extension of this limit for India, is an- 
other matter. It is obviously a large question of policy in which in- 
ternational interests are concerned, and I do not think that 
Parliament would be likely to help us It may be however tha t 
similar difficulties are experienced m other parts of the Empire 
and that the much debated quest ion of territorial waters generally 

♦Government of India Act, 1915. 
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might he settled by a reference to the League of Nations. I doubt 
whether in any case a claim to actual proprietorship of the solum 
to a distance of 12 miles from the coast is within the sphere of 
practical politics, as it might involve concessions which the British 
Empire would hesitate to make to other nations. I think myself 
that a general 6-mile limit, with special proprietory rights outside it 
in particular cases, and possibly protective rights to a further limit, 
would be the only practical basis of agreement. But it is a very 
big question, and my own opinion is that there is not much chance 
of its being raised in out interests — despite our^jaew-boin mem- 
bership of the League. 

So far as Balk’s Straits and the Gulf of Manaar are concern- 
ed it would be reasonable to hold, in view of the decision of the 
Madras High Court (I.L.R. 27 Madras, 551), that the portions adja- 
cent to our own coasts are parts of British India, and that either 
we or the Local Government may legislate for them. I doubt 
however if either of us have power to notify them as maria, 
clausa, which is apparently all that Madras proposes to do. If 
any such declaration is to be made it must, I think, be the direct 
act of the Crown. If the Local Government presses for this I think 
that we should address the Secretary of State, and ask that the 
matter may be taken up in consultation with the Colonial Office. 

The papers should probably go to His Excellency in any 
case under rule 10 of the Buies of Business, and he may perhaps 
wish them to be circulated. If it is thought worth while we can 
go to the Secretary of State upon both questions and we might 
ask . — 

(1) that he should consult the Law Officers as to our power 

to legislate for open waters beyond the 3-mile limit ; 

(2) if we have power to do so, whether the Foreign Office 

would object ; 

(3) if we have not, whether Parliament will empower us to 

do so ; 

(4) falling this, whether there is any chance of the general 

question being taken up with the League of Nations ; 
and 

(5) whether as regards Palk’s Straits and the Gulf of Manaar 

a declaration can be made either by the Government 
of India or by the Crown direct that they are maria 
clausa. 

I greatly regret that the"~case should have been so long 
delayed in this Department though I fully recognize the difficulty 
of the legal questions involved. 
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No. 166. 


I NTERPRET ATION OF HINDU LAW AS REFERRED TO 
IN THE SAN ADS. 

(Brandreth on Hindu law of adoption). 

(27th November 1919). 

Sir Oswald Bosanquet’s letter suggests that the Hindu law 
Foreign and Political Department referred to in the Sanads may 
Proceedings Secret L, January 1920, not be what I have spoken of 
Nos. 1—3. in my previous note as the 

(Upstative Department Conflden- “ genera i» Hindu Law, and 

ft 6 ' lie evidently doubts whether 

it is politic to assume that this is so. But the term “ Hindu 
law” must have been quite well known m Lord Canning’s time as 
being the law generally applicable to Hindus, and to suggest now 
that the term was usedm the Sanads m some other and altogether 
indeterminate sense would, in my opinion, be a very dangerous 
theory to propound to the Chiefs at the present time. It is 
well recognised that Hindu ] aw iB a religious law — based essen- 
tially on religious tenets and applicable to all persons professing 
that religion. I know of no reason to suppose that its general 
principles have not always been as applicable to Chiefs as to their 
fellow castemen m humbler positions. In the case of impartible 
Hindu Rajas, the holders of many of which differ only in status 
from the recognised Chiefs, the general Hindu law has always been 
applied, except so far as it is inconsistent with the established 
custom of impartibility, and my own view undoubtedly is that the 
same doctrine applies to the Chiefs. I think it may a’so fairly be 
said that this was the view taken by Brandreth m his adoption 
♦Political A., July 1870, Nos. 310 — treatise* as is evidenced by 
316> his constant references to 

Manu and other early writers on Hindu law. 
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No 167. 

LIABILITY OB GOVERNMENT EOR ILLEGAL ACTS COM- 
MITTED UNDER ITS ORDERS. 


(Question as to the action taken by Government %n the Punjab under 
Martial Law and the Indemnity Act , 1919). 

(3rd December 1919). 


The Advocate General’s opinion is interesting. It is not for 


Home Department Proceedings — 
Political B (Print) , January 1920, 
Nos. 179—187 -C., and K. W. 

(Legislative Department unofficial 
No. 874 of 1919.) 


me to criticise it, nor, if it is 
to be treated as confined to 
tlie particular question under 
Lis consideration. Lave I any 
desire to do so. I am, however. 


inchned to think that some of 


the statements in it are dangerously wide, and I am not prepaiedto 
accept it as decisive of the general question, which I have discussed 
with Sir William Vincent, as to the possible liability of Government 
for illegal acts committed under its orders. This question arose in 
connection with the action recently taken in the Punjab under 
Martial Law and the Indemnity Act of last September. The pro- 
position then put forward, to which I was inclined to demur, 
was that no action for tort m respect of, eg , illegal imprisonment 
under the authority of the Government of India,would lie against 
the Secretary of State in Council. Mr Das’s opinion would not 
necessarily govern cases of this nature as the question upon which 
he was asked to advise arose from a mere omission of a Gov- 
ernment officer to do his duty. 


By the Indemnity Act we have precluded the filing of suits 
against all “ officers* of Government ” m respect of torts of certain 
kinds only. So far as ccncerns torts to which the Indemnity Act 
does not apply, the liability of individual officers continues, and they 
may be left out of account. It seems fairly clear, however, that all 
torts to which the Indemnity Act applies must be treated as having 
been committed under the authority of Government, and the ques- 
tion is whether the individuals who have suffered legal injury 
thereby have now no remedy m respect of them This seems to 
resolve itself into the question whether suits can be brought in 
respect of any of them against the Secretary of State in Council 
as representing the collective Government. No doubt an action for 
torts will not lie against the Crown though whether the reason for 
this is merely that “ the King can do no wrong ” may be doubted. 
But it is well settled that the East India Company (in whose shoes 


* As to what exactly the term “officer of Government ” means, there may 
he some doubt. Would it, for instance, cover Sir Miohael O’ Dwyer in his 
capacity of Lieutenant-Governor and being himself the localGovernment { 
Would it again cover His Excellency the Vic&tfy. 
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f I L. R. 7 Mad. 466. 
in the Badshapore “ Arms Suit 


the “ Secretary of State in Council ” now stands under section 
32 of the Government of India Act) though invested with certain 
soverei gn rights was not itself a “ sovereign ”, and did not enjoy 
all the i mmuni ties of the Crown It is also clear law that the 
Secretary of State in Council may be sued and held liable for torts 

committed by persons in the 
* P. and 0 S. N. Company versus serv ^ ce 0 f Government, though 

'.a ' the P. and 0. case* m which 

PP this was estabhshed went no 

further than to decide that this liability attached to the 
Government m its quasi-private capacity. The Privy Council 
dad not in that case assert the i mm unity of the Company (and 
therefore of the Secretary of State in Council in respect of torts 
co mmi tted by it in its sovereign capacity, though this inter- 
pretation was undoubtedly put on the judgment in a later 
case in Calcutta (Nabin Chunder versus the Secretary of State, 
I. L. R. 1 Cal. 11). I doubt, however, if this is correct and the 
pomt must m my opinion be regarded as still open. Indeed there 
is at least one jud g m e nt of the full bench of the Madras High 

Court the other wayf, and the 
decision of the Privy Council 
(L. R. I. A., Supp. page 10) was 
given apparently with reference to a tort committed in exercise of 
the sovereign powers of the Government, and in this case the 
Secretary of State was held liable. 

If the question ever does come to be argued it may be 
material to consider the dictum of the Privy Council that the civil 
irresponsibility of Government for torts committed by /its officers 
“ could not be maintained with any show of justice if its agents 
t Rogers «■«■«« Rajeodra Dutt, were not personally responsible 
8 Moo. I. A. at page 131. . for them % If then the legis- 

lature has in a particular class 
of cases declared the agents not to be responsible, it may not 
unreasonably be aTgued that this implies the liability of the Gov- 
ernment as a whole, and would allow the Secretary of State in 
Council to be sued. It must also be remembered that according to 
Raleigh versus Goschen (1898, 1 Ch. 73), in England, where neither 
the Crown nor, according to Romer J., a department of Govern- 
ment could be sued, yet an action would apparently have lain against 
Mr. Goschen personally if the tort complained of had been done 
under his orders ot directions. Here where there is a specific 
provision for suing the Secretary of State in Council as represent- 
ing the Government, the decision might well be different. 

I have no time to pursue this interesting topic, I only desire 
to make it clear that the larger question to which I have referred 
in this note is not concluded either by Mr. Das’s opinion or the 
authorities which he cites. 
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No. 168. 


ACQUISITION BY GOVERNMENT FOR COMPANIES UNDER 
THE LAND ACQUISITION ACT, 1894. 

(8th December } 1919.) 


I have always considered that the policy of the Land Acquisition 

Act, 1894, was to allow acquisi- 


"Department of Revenue and Agri- 
culture Proceedings Land Revenue A., 
October I92G, Nos. 26 — 28. 

(Legislative Department unofficial 
No. 1103 of 1019.) 


tions by Government for com- 
panies only in cases where there 
could he a direct user by the 
public of the company’s under- 
taking, e.g., gas works, power 
works, tramways, etc. In my opinion it is only within these limits 
that acquisition by Government is legitimate. I know that this 
has not been adhered to in the past and that the provisions of the 
Act [notably of section 41 (5)] have been evaded m order to allow 
of acquisition m cases where the public benefit was only indirect and 
the user of the undertaking was not to be open to the public. 


If industrial expansion on a large scale is to be made possible 
in the future, it is clear that acquisitions of land for this purpose 
must be facilitated, and that some means must be devised by which 
companies can compulsorily acquire land without being obliged to 
allow the pubhc a right of user. When the matter came before 
the Executive Council some time ago there was some difference of 
opinion as to the method by which this should be effected, and the 
only decision then reached was that expressed in paragraph €3 of 
the third Reforms Despatch, viz., that applications for the acquisi- 
tion of land m these cases should be brought under the cognizance 
of the “ Legislature ” which I take to mean the local Legislative 
Councils. 


My own view was, and is, that the only way m which this can 
be provided for is by the mtroduction of ad hoc Aequisiti' n Bills. 
I do not want all the cumbrous procedure of private Bill legislation 
at home as recommended by the Functions Committee, but I do 
want to see Legislative Councils made the judges of whether there 
is a sufficient pubhc interest involved m each particular case to 
justify the interference with public rights. It may be that the 
Joint Committee’s Report deals with this recommendation of the 
•Functions Committee and it may therefore throw some light upon 
the matter. 


The proposal now put forward in these papers is that the Report 
of Ihe enquiry under secticn 40 of the Act and the draft agreement 
MC42LD 
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under section 41, shall be laid on the table of the Council, and (I 
gather) that if a Resolution of the Council is carried against it the 
consent of the Local Government to the acquisition shall be refused. 

I veiy much doubt if this is a satisfactory solution of the ques- 
tion. I would much rather see the matter dealt with by a Bill 
with the draft of the proposed agreement attached. The Bill 
should be to enable the Local Government to apply the provisions 
of sections 6 to 37 of the Land Acquisition Act, and for statutory 
validation of the agreement. There should in my opinion be a 
Standing Committee of the Council to deal with all such Bills. 
The Committee’s proceedings would take the place of an enquiry 
under section 40 : it should hear witnesses, but not, I think, counsel ; 
and it should report to the Council. If this procedure were adopted 
no amendment of the Land Acquisition Act would be necessary. 

If the Act is to be amended I agree that it will be desirable to 
provide for acquisition by the Government of India, but no difficulty 
has apparently been felt in the past owing to the absence of a 
provision to this effect, and I doubt if it is worth doing by itself. 
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No. 169. 

EXAMINATION OF THE BOMBAY PLEADERS BILL WITH 
REFERENCE TO SECTIONS 106 AND 107 OF THE 
GOVERNMENT OF INDIA ACT. 

(17th December , 1919.) 

I peel the force of the doubts expressed in the preceding notes, 

(Ugalative Department Proceeding. ^ 1 do tiunk tkat at tilis 
A.» December 1919, Nos 18 — 17 ) stage we ought to do more than 

suggest the question for the 

Local Government’s consideration. 

I do not myself think that it touches section 107 of the Govern- 
ment of India Act, which only refers to the superintendence of 
subordinate courts. Section 106 stands on rather a different 
footing. It confirms to the High Courts all existing powers (1) 
under their Letters Patent, and (2) under all other laws which were 
in operation on 1st January 1916. The Letters Patent powers are 
specifically saved by clause 31 of the Bill, but the enactments 
which gave the High Court other powers are to be repealed. I 
doubt, however, if the mere repeal of these enactments is ultra 
vires , if the powers are re-enacted. 

I agree that much of the Bill could be provided for by the 
High Court itself under the Letters Patent, and I put this direct- 
ly to Sir Basil Scott when he discussed the Bill with me, but the 
thought it essential that the position of the pleaders should be 
defined by legislation and not merely governed by rules. The 
Bill, or a great deal of it, may be unnecessary, but unless it “ affects” 
the Act of Parliament, it is not ultra mres, and I do not feel by any 
means certain that it will do this. 

If we now hold up the Bill and ask the Local Government to 
reconsider the whole question, we shall be told that the High 
Court are satisfied that the Bill will not affect their powers under 
the Government of India Act, and the only result will be the further 
delay of a measure which, I was told, was urgently needed more 
than three years ago. 

All we can fairly do now, I think, is in replying to their last 
letter to put the point tentatively somewhat as follows : — 

“ The Government of India understand that the Local Government 
have considered in consultation with the Judges whether the 
Bill will affect the provisions of section 106, and possibly also 
of section 107, of the Government of India Act, 1915, and they 
have no desire to do more than to call attention to this question. 
It will no doubt be observed that section 106 gives statutory 
confirmation not only to the powers of the High Court under. 
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their Letters Patent, but also to all other powers vested in them 
under any laws on 1st January, 1916, and that the Bill proposes 
to repeal the enactments by which some of such powers were 
conferred The Government of India have some doubts whether 
this is sufficiently provided for by the wording of clause 31 of the 
Bill, but they feel that this can safely be left for consideration 
by the Legislative Council ” 

I agree that we should maintain our objection to the use of the 
word “accused” in clause 24. The Bill is not merely a conso- 
lidating one, and I think that opportunity should certainly be taken 
to correct what I regard as a pure anachronism. Section 12 of 
Act XVIII of 1879 has “ convicted,” and this, I think, should 
certainly be followed in preference to the older model. 

The point referred to in paragraph 4 of Deputy Secretary’s 
note might be put as an assumption. 
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No. 170. 

JURISDICTION OF COURTS IN RESPECT OF SUIT AGAINST 
A PRINCE OR CHIEF. 

(22nd December, 1919.) 

Having regard to the fact that we are just changing solid- 

, T . , ± £e i tors and that Mr. Dunlop 1 will 

(Legislative Department unofficial , . , _ , . * , 

No. 1185 of 1919 ) not be available for some weeks 

after January 1st, I think that 
We had better advise in the present case. 

The suit was instituted before the Chief succeeded to the 
Gadi, and s. 86 of the Code does not provide specifically for such 
a case. I think, however, that the provision that a Prince or 
Chief may not be sued without consent, covers the contmuance 
of a suit already filed, and that the same remark applies to “ shall 
be sued ” in s. 87 “ sue ” and “ suit ” in the Code are, I think, 
correlative terms, and “suit” clearly covers all the proceedings 
up to decree. So far however the Subordinate Judge has taken 
the opposite view, and unless the question is argued he will prob- 
ably decide against the Durbar. I think myself that the best 
course would be to appoint some one to represent the Durbar under 
s. 85 of the Code, and to have the question formally argued. The 
Agent so appointed would appear or instruct counsel to appear 
under protest and argue that the court had no jurisdiction. The 
point to be taken would be two-fold both under s. 86 as to want 
of consent, and s. 87 as to the suit not being in the name of the 
State. The only alternative to this would be for the Political 
Agent to refuse to serve the summons, in which case it would be open 
to the court itself to appoint a guardian ad l item and after service 
by post under Order 5 R. 25, to proceed ex parte . The provisions 
of R. 26 as to service through Hie Political Agent are only per- 
missive. 

1 Ldeuteaan.t-Colonel R. W. L. Dunlop, Solicitor to the Government of 
India. 
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No. 171 . 


CREATION OF INDIAN “ KING’S COUNSELS.” 


Home Department Proceedings 
Judicial A., Apnl 1920, No. 327. 

(Legislative Department unofficial 
No. 58 of 1920.) 

Judl. Deposit , Sept. 1919, No. 12. 


(28th December, 1919.) 

The proposal of tlie Chief Justice of Allahabad is by no means 

a new one, but no discussion 
of it can be traced in the Legis- 
lative Department, though I 
have an idea that I noted upon 
it myself in some connection or 
other not very long ago. It 
was definitely raised when I was at the bar, and I -think 
that Sir Erie Richards, the then Law Member, wrote to me about it. 
At that time the Bombay bar certainly would have welcomed it, 
but I have always understood that the suggestion was turned down 
because the Calcutta bar would only accept it if Indian “ silk ” 
was to rank with the home product. This was held to be out of the 
question, as in the case of all colonies “ silk ” is only local, i.e., it 
confers no precedence in the home courts. 


‘Personally, I have no doubt that it would be a good thing m 
many ways It would, I think, tend to raise the status of barristers 
in India; it would afford greater facilities for the introduction of 
, juniors to practice ; and it would at the same time help senior men 
who are not quite in the front rank, and who under existing condi- 
tions cannot be briefed with a more successful junior, though their 
assistance would often be of great adyantage to the client. 

At the present time in Calcutta, as in other places, the leaders 
of the bar are largely Indians, who would probably not take the 
same objections to the proposal as appear to have prevailed a 
dozen years ago, and I think that there is at all events a consider- 
able chance that the proposal would be generally welcomed. 

I think that vakils as well as barristers should be eligible, 
though possibly in their case the distinction would be more sparingly 
granted. In Canada many King’s Counsels are to all intents an,d 
purposes “ vakils.” 


I see that Sir James Fitzjames Stephen 1 says in a minute on 
“Etiquette among Lawyers,” dated the 23rd October 1871, that 
every Queen’s Counsel takes an oath, but I rather think that this 
is incorrect. At all events I have been unable to find any reference 
to such oaths either in the schedule to the Promissory Oaths Act 
(31 and 32 Viet., c, 72} or elsewhere. If an oath is necessary, a 


X A former Law Member. 
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further amendment of the Indian Oaths Act (Xof 1872) would be 
required. 

5 It will also have to be considered how provision should be made 
for King’s Counsel m India. It would probably be within the 
competence of our legislature; see Attorney General for the Domi- 
nion of Canada v. Attorney General for Ontario, 1898, A. C. 247, 
but the question would require looking into, and it would be as well 
to consult the Law Officers at home. 

I would suggest that the Home Department be asked to consult 
the various High Courts and to request that the views of represent- 
ative members of the bar should be obtained confidentially. If the 
replies are favourable we can then address the Secretary of State. 
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No. 172. 

LICENSE OF A CLERGYMAN TAKING UP A NEW CURACY 
OR GOING TO A NEW DIOCESE. SEAL OF THE LETTERS 
OF ORDINATION. 


(9th January, 1920.) 


I am not an expert in ecclesiastical law and I have no time to 


Department of Education, Ecclesi- 
astical Deposit Proceedings, January 
1920, No. 67 

(Legislative Department unofficial 
No. 1227 of 1919.) 


go into this matter at all deeply. 
If the Ecclesiastical Department 
want a formal opinion, they 
must wait for Mr. Dunlop 1 and 
can ask for the Advocate-Gene- 
ral’s opinion through him. 


In the meantime I record my own views for Mr. Sharp’s 
benefit. The licenses to which his first query relate are presumably 
what are known at Home as stipendiary curate’s licenses. We have 
no system of regular benefices, I believe, in India, and chaplains 
are probably regarded as more nearly approaching stipendiary 
curates than anything else These licenses I have always under- 
stood to be purely diocesan and license the holders to a particular 
cur4 only. If the holder leaves to take up another cur6 m the same 
diocese his license is usually endorsed for this purpose by the Bishop. 
But I beheve that they have no validity outside the diocese, and 
that if the clergyman takes another curacy in a fresh diocese, he 
must apply, to his new Bishop for a new license, and before he can 
get it has to produce a “ hew decessit ” recommending him to his 
new Bishop. The object of the license is, I have always under- 
stood, to bring the curate under the particular Bishop, and it there- 
fore ex hypothm has no validity outside the particular diocese. 

further than this inasmuch as the license is to a particular cure, 
it does not entitle the holder to officiate anywhere else even within 
the diocese without the Bishop’s consent, which is usually signified 
by endorsement 


If I am correct in the view I have taken above and a clergyman 
in India going to a new diocese must be licensed afresh by the' Bishop 
of that diocese, it still remains to apply the principles to a mixed 
diocese like that of Lucknow where the Bishop is in certain parts 
only the Commissary of the Bishop of Calcutta. There are, as far 
as I know, no such cases in England, but it would appear to be fully 
within the competence of the Bishop of Lucknow to dispense with 
the necessity for a fresh license when a man only moves to another 
part of the diocese though technically speaking the Bishop’s juris- 


Solicitor to the Government of India. 
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fiction there may be founded on a different title. In my opinion 
there is a license granted by the Bishop for a cure in any part of the 
Diocese of Lucknow can be effectively endorsed for a cure in any 
other part of the same diocese, whether m the administered area 
or m the diocese proper ; but that if the clergyman goes into another 
diocese, under the jurisdiction of another Bishop altogether, he will 
require to be licensed anew. 

I do not know what the 'practice in Indian dioceses is, but I 
assume that they follow what I believe to be the ordinary practice 
in En gl an d* and that the Bishop of one diocese will not endorse a 
license granted in another diocese. 

I agree that the answer to Mr. Sharp’s second query should be 
that letters of ordination should in all cases bear tbe seal of the 
ordaining Bishop. Ordination is an act flowing from the personal 
ecclesiastical authority of the individual, and this should be testified 
by his corporate seal. 
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No. 173. 


PROCLAMATION ISSUED TO THE GOVERNOR GENERAL 
, WHEN HE ASSUMES HIS OFFICE. 

( Construction of the power of pardon granted to him under the pror 

clamation.) 


( 10th January, 1920.) 


The wording of the Proclamation appears to me to indicate 

the exercise of the Royal prero- 


Home Department Proceedings 
Political A., May 1920, N 09 . 59 — 72. 

(Legislative Department unofficial 
No 48 of 1920, Confidential Pile No. 
679). 

Royal prerogative is essentially 


gative and not the power of the 
Governor-General m Council 
under section 401 of the Crimi- 
nal Procedure Code The 
one of pardon, as opposed to 


remission, though it may be granted upon conditions. 


It is impossible for us to say how the Judicial Commissioner 
will act m pending cases where the appellants have been pardoned. 
Personally I should think that they would be only too glad to get out 
of the predicament m which they were placed by the preliminary 
pronouncements of two members of their body, and that they will 
refuse to go on and hear the appeals, and I doubt if the appellants 
will object. 
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No. 174. 

GOVERNMENT &F INDIA ACT. 


[ Construction of t ection 92{i) as regards the amount of salary 'per- 
missible to a conditional or temporary successor of a member of 
the Executive Council.) 

( 11th January , 1920.) 


I eeel_ very doubtful about this. Personally I think that 

_ _ , , -n , section 92 (4) limits the pay- 

Home Department Proceedings , . , , ' , , / 

Establishments Apnl 1820, Ita. ment to tali the salary of the 

77 7 Q, absent members, and that the 

(Legislative Department unofficial Secretary of State has no dis- 
No. 59 of 1920 ) cretion in the matter. If he 

has, it must be an unlimited one, as I do not think that the 
second Schedule can apply to temporary members of Council. 
It is however desirable that there should be a discretion to 
deal with such cases and as Deputy Secretary and Mr. Duval* 
both hold that an additional payment could be authorised, I 
think that the case might well be put to the India Office 
who may wish to take the opinion of the Law officers on the 
point. It seems to me strange that the question had not risen 
before. So far as hardship in the particular case goes, I presume that 
the Khan Bahadur accepted the office knowing what the salary 
would be, and there were no doubt other attractions to him. 


* Joint Secretary in. the Legislative Department. 


2s 
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No. 175. 

EFFECT OF THE ROYAL AMNESTY PROCLAMATION CN 
THE SECURITIES DEPOSITED UNDER THE PRESS 
ACT. 

( 27th January , 1920.) 

I do not feci very clear about this case I am not sure* that 
(Legislative Department unofficial a mere forfeiture of security 
No 134 of 1920 v> Confidential File taken and as under section 4 of 
N T ° 685< ) the Press Act (1 of 1910), is an 

offence “ against the King’s peace,” which he could pardon, or at 
all events whether a “ pardon ” would be the appropriate remedy. 
I am not, however, prepared to say that a pardon would be inappli- 
cable, and if granted it world, I think, m the absence of any legis- 
lative enactment to the contrary, purge the offence, and put the 
offender m exactly the same position as if the penalty had not been 
inflicted, so that section 5 of the Act would not be applicable I do 
not think that this section can be read as intended to override a 
pardon, a contingency which had probably never been contemplated 
w hen the Act was passed. If His Excellency is prepared to pardon* 
the keeper of any press v hose security has been forfeited, I think that 
executive instructions should be issued that the provision of section 
5 should not be enforced , but I cannot help thinking that the issue 
of a pardon m such a case, unaccompanied by a refund, would 
savour somewhat of Gilbertian justice. 
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No. 176. 

INVESTMENT IN CO-OPERATIVE SOCIETIES OF TRUST 
FUNDS HELD BY GOVERNMENT. 

(2nd February , 1920 ) 

I agree with the views of the Department of Revenue and 

(Legislative Department Proceedings A& ric ulture. If Co-operative 
A , February 1920, Nos. 30—41 ) societies are proper securities 

for trust investments, they 
should he so recogmsed by section 20 of the Trust Act. If they 
cannot be regarded as proper trust investments, funds which 
Government holds m a fiduciary capacity ought not to be invested 
m them We amended section 20 of the Trust Act not long ago to 
let in debentures of the Central Co-operative Bank m Bombay upon 
which the interest is guaranteed by the Secretary of State, and 
this shows the limit within which such investments should be per- 
mitted The Bill seems to have been proposed purely in the inter- 
ests of the Co-operative Societies, and in my opinion should not be 
allowed Its introduction is not a very hopeful augury of legis- 
lation m the Reformed Councils t 
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No. 177* 

GOVERNMENT OF INDIA ACT, 1915* 

[Question whether the 'provisions of section 105 (2) as regards appoint- 
ment of acting judges of High Courts , are governed by section 
101 (4) of the Act. ] 

(5th February , 1920.) 

I think that we ought to get away definitely from the (to my 
Home Department Proceedings mind) very inconvenient view 
Judicial A., April 1920, Nos 455—470 based upon Sir Andrew Scoble’s* 
(Legislative Department unofficial no t e of the 11th Maich 1889, 
No. 106 of 1920.) though I notice that his doubts 

were also shared by Sir Ali Imam* a quarter of a century later* 
I always desire to follow the opimon of my predecessors wherever 
possible, but in this case I cannot bring myself to feel any doubt 
on the question and the result of following these particular opi- 
nions is, I think, mischievous. 

In my opinion the provisions of section 105 (2) of the Govern- 
ment of India Act, 1915, are not subject to section 101 (4) of the Act, 
or m any way governed by it. There is to my mind nothing in 
section 105 (2) to suggest this, but rather the contrary If section 
105 ( 2 ) had been governed by section 101 there would have been 
no need in the former sub-section to provide specifically that a 
person to be appointed as an acting judge must have the qualifica- 
tions required m persons to be appointed to the High Court, t.c., 
in the case of appointments under section 101. Again it has, I 
believe, always been accepted that an acting Chief Justice need not- 
be a barrister. There have' been several such appointments made 
in my time , yet if section 101 governs section 105 (2), it must 
equally, in my opinion govern section 105 (1). I admit that there is 
a difference of wording between the two sub-sections, but it is not,, 
in my opinion, sufficient to support the argument that section 101 
governs the second but not the first of them. Finally the two 
sections are not in pari materia. Section 101 deals with appom/- 
ments of permanent judges by His Majesty ; section 105 deals with 
acting appointments by the Governor General in Council, or the 
local Government, what may be a reasonable limitation in the one 
case, may not be so in the other and indeed is not. There are very 
obvious objections to temporary appointments from the bar, which 
would be necessitated in most cases by the acceptance of Sir Andrew 


♦Former Law Member. 
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Scoble’s view, but these have no application to permanent appoint- 
ments Feeling as I do, that there is no reasonable doubt upon the 
point, and finding myself supported by a considerable volume of 
authority, I cannot think that I should be justified in advising the 
continuance of system which I regard as mischievous, merely 
because of doubts expressed by two of my predecessors m office, 
however great my respect for them may be. I desire therefore 
formally to record my opinion that in making an acting appoint- 
ment under section 105 ( 2 ) there is no necessity to have regard to 
the provisions of section 101 (-4). 
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notes and minutes by sir oeorg® lowndes. 


No. 178. 

PREVIOUS SANCTION OF GOVERNOR 
LEGISLATION AFFECTING 


GENERAL TO 
HINDU LAW. 


[Construction of section 79 (3) of the Government of India Act.] 
(3rd March, 1920.) 

It has always been held m this Department that the Hindu 
^ x ^ , Law is so bound up with the 

a! : H mdu religion that any Bril 

Which proposes to alter the per* 
sonal law of Hindus requires the previous sanction of che Governor 
General under section 79 (3) ( e ) of the Government of India Act, 
1915, and I think that the same ruling must be applied m the present 
ease. It may be that this is a case m which sanction should be 
granted. But that is another question and raises the point which 
has been discussed on several previous occasions whether it is 
desirable to allow local alteration of the Hindu Law. I think that 
all we can do in the present case is to tell the Local Government that 
sanction is necessary, and that the Bill cannot be introduced without 
it. We have always considered that teven a motion for leave to 
introduce is barred by the lvords “ make or take into consideration 
in section 79 (3)„ though the words used are somewhat obscure. 



NOTES AND MINUTES BY SIR GEORGE LOWNDES. 


55 $ 


No. 179. 

INTERNED CIVILIANS AND PRISONERS OF WAR. 

( j Recoupment of maintenance charges of interned civilians ) 

(14th March , 1920.) 

I fully agree that interned civilians are not prisoners of war. 

Army Department (Adjutant Gen- tlle Contaactag 

eral’s Branch) Proceedings. Parties have not specifically' 

(Legislative Department unofficial waived repayment of mamten- 
No. 575-P.T ) ance charges.. 

I also agree that we ought to be entitled to repay ourselves out 
of the liquidated proceeds of the property of German nationals 
any advances we have made to them for their maintenance. If 
these sums had been paid at the time of the liquidated proceeds or 
had been debited to them, I should feel no difficulty on the point. 
But as a matter of faet the advances were not so made or debited, 
though there may, no doubt, have been an undefined intention to 
repay ourselves in some way out of enemy property. There must, 
however, I imagine, have been many cases in which such advances 
were made where there was not property belonging to the individual 
to which we could look for repayment, or where advances were made 
regardless of this. 

I can find nothing in the Treaty (nor has Mr. Brown* been able 
to point to any provision) which specifically provides for such 
repayments, and it appears to me that unless we can say that the 
“not proceeds ,r of liquidation must mean the proceeds after 
deduction of all allowances or payments made to German nationals, 
it is difficult to see how we can justify the proposal under the terms 
of the Treaty, and I think therefore that before Government can 
be advised to do this we ought to communicate with the Secretary 
of State and ask whether there would be any objection to it. 

* Officer in the Peace Treaty Branoh of the Legislative Department. 
MG42LD 
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No. 180. 


LIABILITY OB’ AN EXECUTOR OR ADMINISTRATOR AS 
SUCH, FOR SUPER- TAX. 


(26th March, 1920.) 


I disagree altogether with the view that the " estate ” ia (at 

all events in equity) liable to 


Finance Department Proceedings 
Separate Revenue A., June 1920, 
No 102. 

(Legislative Department unofficial 
No. 79 of 1920.) 


pay super-tax on the ground 
that the dead man lives on in 
the person of his executor, 
The executor is nothing but a 
conduit pipe for the benefici- 
aries under the will, and the same applies to an administrator on 
intestacy. 


Where an estate as a whole has been super-taxed, I think that 
refunds of the tax ought to be allowed to any beneficiary pro tanto 
if his total income does not come up to the super-tax scale which 
has been applied to the estate. 

This question will not arise under the new Act, at all events in 
the same form but the principle stated above should in my opinion 
be applied if it does. 

When orders are issued, perhaps Finance Department would send 
a copy to the Advocate General in fulfilment of the promise m my 
letter of January 17th (see last sentence.) 
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No. 181 . 


3E$ 


Steps to be taken to bring the law and regula- 
tion IN INDIA INTO CONFORMITY WITH THE HAGUE 
OPIUM CONTENTION OF 1912, 


( 13th duly, 19%0.) 


In my opinion India is not a high Contracting Party under 
„ , _ the German Treaty The High 

W ContraotingPartyistheBritish 
Empire as represented by His 
Majesty, Under article 295 the British Empire has, as I read the 
treaty, agreed that it will bring the convention into force throughout 
the Empire, and will for this purpose enact the necessary legislation 
within 12 months. The British Empire has not signed the conven- 
tion in the plenary sense contemplated by the Treaty : It was 
only signed by “ Great Britain” on behalf of certain limited parts 
of the Empire including British India. The convention has 
therefore now to be signed and eventually ratified, on behalf of the 
Empire as a whole of which I think that the Indian States are defi- 
nitely parts. Article 295 also seems clearly to necessitate legislatioh 
in the States. The Government of India cannot of course legislate 
•for them, and I doubt if even Parliament can do so ; and to insist 
•on legislation in evtry State in Ind.a seems to be an impossible task,, 

- It is therefore clearly necessary to refer the matter to the Secretly 
Of State, but I do not think that the draft telegram quite puts th$ 
point. Perhaps Mr Duval could put up a redraft for consideration 
in Foreign and Political. 


I have always thought that we should be faced with concrete 
Questions of this sort, and have from the first realised that there 
Slight be great difficulties m the way of bringing the Indian States 
tinder the obligations which the treaty seems to imply I can only 
hope that I am wrong m my interpretation of the Empire’s 1 abilities 
in this respect. In any case the question is one of great importance 
to us, and the sooner it is authoritatively pronounced upon by the 
Home authorities the better. I agree with Secretary that similar 
questions will probably arise m respect of labom legislation, and it 
may be that the difficulties are the same under the other treaties* 
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No. 182. 

(I— II) 

GOVERNMENT OE INDIA ACT. 

\Qaestion of amending section 33 to authorise the Viceroy to deal uith 
certain classes of cases relating to Indian States, independently ; 
of his Council ,) 

I. 

{15th My, 1920) 

I have now discussed this question with Sir John 'Wood, and 
‘Foreign and Political Department I suggest that it is of sufficient 
Proceedings Deposit— Preforms (Secret) importance to be brought be- 
Pepi ember 1921, No. 14. fore Council. 

(Legislative Department unofficial 
No 148 of 1920). 

It seems clear that Parliamentary legislation will be necessary 
if all mattsrs connected solely with the internal administration of 
Indian States are to be entrusted as there can be no question 
the Chiefs desire that they should, to the Viceroy. The legal . 
position is made quite clear in the preceding notes, and I think 
that the first section of the Government of India Act is confirmatory 
of Mr. Muddiman’s opinion. To effect the necessary change I think 
Section 33 would have to be amended by the addition of a proviso 
to the above effect. It might be necessary to schedule the parti- 
cular matters to be dealt with by t]ie Viceroy, but I think myself 
that a mere proviso in general terms would be preferable. 

I also think that it might be suggested to the Secretary of State 
that the Governor General when appointed by His Majesty, should 
a’so be formally appointed Viceroy. It is a curious fact that Lord 
Canning is the only Gevernor General who was actually so appointed, 
though it is clear that many of the prerogatives of the Crown 
have always been exercised by the Governor General as His Majesty’s 
direct representative, and now that the prerogative of pardon has 
formally been committed to him it seems to me desirable that the 
Viceroyalty should be specifically recognised It may be noticed 
that in the Warrant of Precedence which issued under the direct 
authority of the Crown item I is “ Governor General and Viceroy 
of India ” which seems to be a definite recognition of the Vice- 
iroyalty, though this is, as far as I know, the only instance of it. 
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II. 

[20th August, 1920) 

##****<** 

l am personally strongly in favour of making over to the 
’Viceroy, as the, direct representative of His Majesty, all questions 
concerning the internal affairs in Indian Spates which do not directly 
affect the administration of British India. The Ruling Chiefs 
all want this, and if we are to he able to consolidate the Indian 
Empire, which is to me of the greatest possible importance at the 
present time, I feel that we must carry them with us. They are not 
prepared to have what they regard as their private affairs sub mi tted 
to the judgment of a popular government m British India, and if 
the severance is not effected now, it never will be. My Hon’ble 
Colleague , Mr. Hailey, I think, recognises that this may be neces- 
sary in the future, but I would press upon him that when we have 
once attained poj ular government the change would be politically 
impossible. All the matters to which I refer concern the suzerainty 
and that is to my mind definitely a relationship between the States 
and His Majesty. It is only owing to historical reasons, I believe 
that the present position has come about, and the change I advocate 
ought, in my opinion, to have been made when the Indian Empire 
was constituted in 187^\ is not, I am convinced, with the Princes 

a mere attempt at aggrandisement, but is due to a general fear of 
the effect of popular government of India upon the rights and pri- 
vileges which we have guaranteed to them. In practice these 
'methods are dealt with by the Viceroy, and not by the Council 
only cases of “ Indian ”, importance being referred to the Council, 
and I for one, should like to see this regularised by a sh ort amendment 
in section 33 of the Government of India Act. hi any of the questions 
involved are very deicate ones, entirely unsuited for discussion in 
Council, and it is only oving to the personal influence of the 
Viceroy that the decisions are, as a rule, so quietly accepted. If there 
was any attempt to enforce them as orders of the Government of 
India, there would be great discontent and constant trouble. 
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No. 183. 

ALLOCATION OF BERAR REVENUES TO THE CENTRAL 
PROVINCES GOVERNMENT. 


[Proposed amendment of section 72-D s of the Government of India Act 
with a view to provide for inclusion of Berar unde sub-sectlOh 
(2) (b)J 

{24th July, 1920.) * 1 


I agree generally. The only real difficulty I see is m the word 
Reforms Office Proceedings General, ** Province 55 in section 72-Dj 
December 1920, Nos. 17—26 (2) proviso (b). This can only 

(Legislative Department unofficial re f er to t h e Central Provinces 
No 198 of 1920.) ^ lt WQU i d not enab[e the 

Governor to authorise expenditure which was only necessary for tie 
safety or tranquillity of Berar, e g. } additional police. Cases m which 
this power was necessary, and not falling under proviso {a) “ or 
the last words of (&) viz., for the carrying on of any department ” 
would be very rare, and I doubt if it is essential to provide for them, 
I imagine that m any real emergency the Government of India 
could step in, and any expenditure which it was forced to make 
could be recouped at all events out of the Berar revenues for the 
next year before they were allocated to the Central Provinces 
Government. In view of this possibility it might be as well to leave- 


room for this m the allocation rule under 45- A, (1) (6). Proviso 
(6) to 72-D (2) could be made watertight by adding after the word 
“ Province 55 some such words as “or any territories administered 
therewith.” 
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No. 184. 

GRANT OF COMPENSATION TO MR. C. G. TODHUNTER 
C.S.I., I C.S., OF MADRAS EXECUTIVE COUNCIL UNDER 
THE PROVISO TO SECTION 96-B (2) OF T HE GOVERN- 
MENT OF INDIA ACT. 

{27th July, 1920.) 

I doubt if the expression “ existing rights ” in the section was 

(Legislative Department unofficial intended to be confined to bate 
No. 892 of 1920 ) legal rights, or ought to be so 

construed by us. The inten- 
tion was, I think, to provide for compensation in all cases where 
a Civil Servant suffers loss from the operation of the Reforms 
Scheme, the amount of compensation being in the discretion of the 
Secretary of State. This limitation and the fact that the right 
to pensions is separately provided for certainly suggests to me that 
the proviso is to be construed at all events with reasonable liberality. 
No doubt Members of a Governor’s Council hold office only during 
His Majesty’s pleasure, but the five years’ tenure of office has been 

the recognized rule for a very long time I believe 

for more than a century. It is referred to as the established 
practice in paragraph 5 of Sir C. Wood’s well-known despatch of 
9th August 1861, Mr. Todhunter was appointed to the Madras 
Council before it was known that the number of European Members 
was to be reduced. He was then entitled to assume that subject 
to good behaviour and health he would hold the appointment 
for 5 years. In my opinion we ought to construe the proviso to 
section 96-B (2) as covering “ rights ” of this sort, and Mr. Todhunter 
if this office is abolished ought to receive such compensation as the 
Secretary of State in Council may consider just and equitable. 
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No. 185. 

POWERS OE THE GOVERNMENT OE INDIA IN RESPECT 
OF COMMUNICATIONS FROM LOCAL GOVERNMENTS 
TO THE SECRETARY OF STATE* 

{13th August 4 1920.) 

The legal position is, in my opinion, correctly summed up m the 
Home Department Proceedings Secretary of State S despatch, of 
Judicial A., November 1920, Nos. the 29th February 1872, and 
206—216. the orders of the Government 

(Legislative Department unofficial 0 f India contained in the 
No. 1054 of 1920). Secretary’s letter of the 17th- 

Judl. A., June 1872, Nos. 397-398. June 1872. The course laid 

down in paragraph 2 of this letter appears to me to be the correct 
one and to cover the present case. The Government of India can 
only have power to refuse to forward a communication from the 
Local Government to the Secretary of State if they have been 
specifically authorized by the Secretary of State to do so. The 
right of Presidency Governments to communicate direct with the 
Secretary of State has been well recognized since the days of the 
East India Company — see 33 Geo. 3, c 52, section 22, but under 
section 45 (1) of the Government of India Act it is, in my opinion, 
clear that the Government of India have power to prescribe the 
procedure as they have done in their letter of 17th June 1872: 
above referred to. 
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No. 186. 

PRACTISING BY RETIRED HIGH COURT JUDGES IN 
COURTS OVER WHICH THEY HAD JURISDICTION OR 
SUPERVISION. 


[llih September, 1920.) 

I entirely agree with the main proposal that some steps should 

he devised to prevent retired 
Home Department Proceedings High Court Judges from practi- 
Judicial A., September 1920, No. 218. sing in any courts over which 

(Legislative Department unofficial they have had jurisdiction or 
No. 1219 of 1920.) supervision, but I think it 

should not go further than this. 
I should personally prefer to see this effected by a condition to this 
effect being embodied in the Pension Rules. 

MC42LD 
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No. 187. 

PROVIDENT FUND ACT, 1897. 

[Proposal to increase the limit of deposit for the purposes of section 3 

(l)(a)-] 

{21st September , 1920.) 

I do not think that what is required can safely be done 
Railway Department, Proceedings with amending the Act. In 
December 1921, Case No. 146-F.-17 m y 0 pi G j 0X1 section 3 (3) of 

'■(Legislative Department unofficial =^ e would not validate 

No. 1072 ) a rule of the land suggested. 

Section 4 (2) vests m the widow or children any sum (i e., sums 
over or under Rs. 2,Q00) free from any claim by creditors, but an heir 
or nominee who was not a widow or child would apparently take 
subject to debts, and to hand over the money m such a case with- 
out the production of probate or letters of administration might 
•defeat the rights of creditors. 

I should see no objection to an amendment of the Act to increase 
the limit' under section 3 (1) to Rs. 5, COO for the purposes of section 
3 ( 1 ) (a), but I doubt if the increased limit shou,ld be applied to ( b ). 
It would not be unreasonable to allow the payment of sums not 
‘exceeding Rs. 5,000 to persons entitled to receive the money under 
the rules, -or to a- person nominated m writing by the depositor, 
without the production of probate or letters of administration but 
if there is no such claimant, I doubt the wisdom of allowing the wide 
'discretion under section 3 (7) (b) in the case of the larger sums. 

I have had so many cases of difficulty under this Act that I cannot 
help agreeing with Deputy Secretary that the time has come to 
overhaul it generally. It is, in my opinion, badly drafted and full 
of pitfalls. The question of assignments has come up over and over 
again. In one case I believe Macleod J. m Bombay has held that 
an assignment of a depositor’s interest in a fund can only be made 
after he has ceased to be a subscriber. My own view however is 
that inasmuch as the Act only provides that attachments and the 
claims of the official assignee or a receiver shall not operate against 
compulsory deposits, assignments at all events when there are no 
widows or children, are left untouched, and that, except in cases 
covered by the Act, officers in charge of these funds will be affected 
by notices of assignment in the same way as m other cases It is, 
in my opinion, desirable that the Act should provide that such 
officers should not receive notices of assignment, at all events, 
until the subscriber has completed his senvce, and should not be 
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affected by such notices. This is, I believe, provided by many 
Provident Fund Buies, but it is at least doubtful 'whether it is 
valid in law. Again, m another case, I think, Jenkins, C. J., held 
that even after a subscriber had completed his service, and was 
entitled to receive on demand the, srm standing to his credit, it 
was still a compulsory deposit within the meaning of the Act, 
,and therefore still net liable to attachment. I see no reason however 
why any protection should be given under such circumstances. 
The object of the Act is mainly to provide for dependants in case 
the employe dies during his service. Once the money has become 
bis absolute property, it ought, in my opinion, to be liable to attach- 
ment for his debts, or to go to the official assignee in case of his, 
insolvency. There are many other points m which X think the Act 
needs revision. Probably, a reference to the Government Solicitor,, 
who has I know recently been dealing with various problems under 
it, would lead to their elucidation. 
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No.' 188. 

DISPOSAL OF THE PROCEEDS OF THE PRE-TREATY 

LIQUIDATIONS. 

(4th October, 1920.} 

Ip we are to aet on the opinion of the Law officers, all these 
Army Department (Adjutant Gen* questions as to what we can 
eral’s Branch) Proceedings. pay out of the proceeds of 

(Legislative Department unofficial pre-Treaty liquidations answer 
No. 575-P T. of 1920.) themselves. The whole of these 

proceeds can be dealt with in any way that the Governor-General 
in Council may diiect. But even if we do not for the moment 
accept the opinion as conclusive, I doubt if there is any necessity 
for a rule under the Enemy Trading (Wmdmg-up) Order. I think 
that the India Order in Council would itself be a sufficient protec- 
tion, as Article 297 (d) makes all “ exceptional war measures ” and 
all acts done under them “ final and binding ” and under paragraph 
3 of the Annex “ exceptional war measures ” include all adminis- 
trative measures which may be taken m the future with regard 
to enemy property, and “ acts in the execution of these measures ’* 
include all departmental orders of Government. I do not think 
that anything will be gamed by deferring the consideration of this 
particular question, and I think that the orders of Government 
should issue for the expenditure referred to in this file being recoup- 
ed from the proceeds of war liquidations with the custodian. 
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Foreign and Political Department 
Proceedings Frontier A, November 
1921, Nos. 55— 76. 

(Legislative Department unofficial 
No. 1012 of 1920.) 


No. 189. 

(I— II) 

TRIAL OF MATRIMONIAL CAUSES BY YOUNG OFFICERS 

(Proposed withdrawal of local divorce jurisdiction from British 
Baluchistan and Quetta .) 

r. 

(1 9th October , 1920.) 

I Think it would be a great mistake to invest young and com- 
paratively inexperienced offi- 
cers with original jurisdiction 
m matrimonial causes. Cases 
under the Indian Divorce Act 
include not only divorce cases 
of the more usual kind, but 
nullify cases, and restitutive cases, though these are no doubt 
unusual in India. I think there are obvious reasons why young 
men should not be selected for the trial of questions of this 
sort. In old days such matters could only be investigated in the 
ecclesiastical courts. The first Civil Divorce Court was only 
established in England in, I think, 1858 and was merged in the 
Probate and Divorce Division of the High Court in 1873, but the 
court has always been presided overby a very senior judge. 

Quite apart, however, from these considerations, I think that 
the difficulty and importance of the questions that come up for 
decision under the Indian Divorce Act point to the necessity for 
rather exceptional knowledge of law and experience m any Divorce 
Judge. The Act itself is a very difficult one . marriage law gener- 
ally is a most complicated subject : the constant danger of collusion 
between the parties calls for the most anxious consideration . pleas 
of connivance are by no means infrequent and when raised may 
give great trouble to the judge ■ the discretion to gTant or withhold 
relief where the petitioner has been guilty of adultery requires the 
most careful exercise. On the other hand, the importance of any 
decision of the nature of an m rem decree, affecting the status of 
husband and wife, and if may be of a child, can hardly be exagge- 
rated. Questions of the custody of children too are constantly 
arising, of alimony, of settlements and of damages ; and the judge of 
an Indian Divorce Court is expected to be famihar with the principles 
and rules upon which similar courts in England give rehef. 

I have often heard our Indian Act criticized as confer ring juris- 
diction upon judges who have neither the knowledge nor experience 
to deal adequately with the peculiar intricacies af matrimonial law. 
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but I have never heard it suggested before that a young civilian 
of 6 years’ standing and without any particular legal experience, is 
competent to preside over a court where divorce cases are apparently 
the piece de resistance, and I should myself greatly deprecate such 
an appointment. The facts stated in Colonel Dew’s letter seem 
rather to call for the delegation of a senior District Judge with spe- 
cial experience of this branch of the law. 

I should like to add that I have consulted Mr. Duval,* who has 
had considerable judicial experience, upon this question, and he is 
of opinion that it is undesirable to confer this jurisdiction upon 
anyone of less standing than the average District Judge. 


II. 

(11th October, 1920.) 

At present divorce cases are tried in Quetta by the Deputy^ 
Commissioner as the “ District Judge ” under the Indian Divorce 
Act, 1869. Under section 10 of the Act, read with section 3 (3), 
divorce petitions can only be entertained by the Deputy Commis- 
sioner in cases where the husband and wife reside at the time of 
presentation or last resided together, within the local limits of the; 
Deputy Commissioner’s jurisdiction, i.e., presumably m British 
Baluchistan. The foundation of the Quetta Court’s jurisdiction' 
in these cases is not necessarily the local residence at the time of the* 
parties, and it is at least probable that in*many cases one, if not 
both, of them would have gone elsewhere. Under section 10 of 
the Act there is always an alternative right to present the petition 1 
to the High Court, which, in the case of British Baluehistan, is the 
High Court at Lahore. Where the parties actually reside at the' 
date of presentation in Quetta, no doubt to compel them to go to- 
Lahore and to take local witnesses there from Quetta (a distance 
of probably 350 miles) would cause considerable inconvenience' 
and in many cases hardship. Presumably the cases tried m Quetta 
arise mainly among the English military population, and their 
transfer to Lahore might also seriously interfere with military duties. 

I do not, however, know sufficient details to be able to say definitely 
whether these difficulties would in practice be very great or not,- 
and I think that a reference on the subject would be necessary" 
to the Judicial Commissioner, and probably also to the Army De- 
partment before this step was taken. 

To effect the withdrawal of local divorce jurisdiction from 
Quetta it would only be necessary to amend the notification applying, 

* J pint Secretary in the Legislative Department. 

MC42LO e _ 
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the Indian Divorce Act to the Baluchistan Agency tracts. The 
amendments involved would be considerable in detail, but would not 
be a matter of any gTeat difficulty. 

Probably there is no necessity to deal with this question 
in British Baluchistan, as most of the cases seem to’ come up m 
Quetta which is in the Agency tracts. But this question might also 
be referred to the Judicial Commissioner. If the local divorce juns- 
diction is also to be withdrawn from British Baluchistan the neces- 
sary amendments would have to be made m their Civil Justice 
Regulation (IX of 1896) 
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No. 190. 

JURISDICTION OF CRIMINAL COURTS IN RESPECT OF 
RULERS OF INDIAN STATES* 

{ Case of the Maharaja of Kolltapur.) 

(26th October, 1920.) 

The question involved is one of considerable importance, 
(Legislative Department unofficial and I think that all the known 
No 1380 of 1920.) precedents have been referred 

to. If the matter stood to be determined solely by the Indian 
Statute law, I think it would be clear that no rulers of Indian States 
are exempt from the process of criminal law in respect of offences 
alleged to have been committed by them in British India. In the 
matter of civil courts exemption is specifically provided for by the 
Code, but no similar exemption finds a place in either the Penal 
Code or the Criminal Procedure Code. In the case of the former 
it would appear from the report of the Law Commissioners (see 
the passage quoted at page 13, paragraph 25, in Gout’s Penal 
Law of India, Volume I, edition 1909) that the omission was inten- 
tional. How far, however, this doctrine can be pressed may be 
doubtful, as it would seem equally to include foreign sovereigns and 
ambassadors to whom by general international law the privilege of 
exemption from the process of all courts is invariably accorded. In 
England this is provided for by the Statute 7 Anne, cap. 12, but this 
statute can hardly be said to be part of the general law of India. 

In the case of the Gaekwar of Baroda the English Courts have 
definitely held him exempt from civil process [see Statham versus 
Statham, (1912) Prob, Div., page 92], and inasmuch as the present 
case is actually before a Criminal Court in India it may be that the 
court will follow this decision in the case of the Maharaja of Kolha- 
pur, though the two cases are not by any means in pari materia . 
The opinion of the Secretary of State which was followed by Bargra- 
ve-Deane J. in Statham versus Statham was given in a previous 
unreported case (Emmanuel versus the Gaekwar) on a reference by 
Lush J. under section 4 of the Foreign Jurisdiction Act, 1890, 
which makes the Secretary of State’s decision upon such a reference 
final. The section appears to be applicable to all Courts in India, 
and would justify a reference to the Secretary of State in the present 
case, but would not, I think, justify a reference to the Government 
of India. There is, so far as I can discover, nothing in the Evidence 
Act which would justify such a reference, or at all events make the 
opinion of the Government of India decisive of the Maharaja's 
status. Under section 57 (8) of the Evidence Act the Court is 
bound to take judicial notice of the existence of every State or 
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sovereign recognised by the British Crown, but presumably the fact 
of such recognition would have to be proved m the ordinary way 
by oral evidence, if no sufficient statement of the fact could be 
produced from any booh or document. No doubt in this connec- 
tion the Kolhapur treaties would be material but not necessarily 
conclusive, (see the judgment in Lachmi Narain versus Raja 
Rartab Singh, I. L. R., 2 Allahabad, at page 17). In the Sultan of 
Johore’s case [(1894) I. Q. B.,page 149] a reference was made on a 
similar question to the Colonial Office, and m Lord Esher’s opinion 
“ an authoritative certificate of the Queen through her Minister of 
State as to the status of another sovereign is conclusive in the 
En glish Courts.” Probably, however, this reference was made 
under the Foreign Jurisdiction Act above referred to, though no 
mention of the fact is made in the case. 

Since the matter is actually before the courts it must be left 
to their decision, but it is, I think, extremely undesirable that such 
questions should be litigated, particularly in any inferior court 
and I feel no doubt that legislation on the point is desirable, though 
what exact form it should take will need careful consideratione 
Probably some adaptation of the law laid down by section 4 of the 
Foreign Jurisdiction Act, making the Governor General in Council 
the deciding authority, would meet the case. It seems a pity that 
the point was not pursued in 1873, as legislation may be more 
difficult under existing conditions. 

I do not see how the case can well be stopped, though I confes 
that I should be glad if this were possible. Section 249 of the Crimina 
Procedure Gode allows a magistrate m certain cases to stop proceed- 
ings “ instituted otherwise than upon a complaint,” but presumably 
this section would have no application to the present proceedings, 
I think, however, that any magistrate would be wise m such a case 
in ref using to issue process in the first instance against a person in 
the position of the Maharaja. If the complaint were tried as against 
the other persons charged, it would at all events be possible to know 
whether there was any substantial ground for the Maharaja’s im- 

2jz2 


jplication. 
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No. 191. 

RECOGNITION BY ENGLISH COURTS OE ; ; DIVORCE 
DECREES PASSED BY INDIAN COURTS. 

(2nd^November, 1920.) 

This question is an old friend and I have in the course of my 

(Legislative Department unoffieial P raotloe at the B “ se f“' 

No. 1428 of 1920 ) contrary opinions given by the 

most eminent legal authorities.* 
There is no doubt that it is now settled law in England that the, 
courts there will not recognise a divorce granted by the court of a 
foreign country unless the married pair were domiciled there in the 
strict sense This doctrine has been applied to a divorce granted 
m Ceylon, but never so far to a divorce granted by an Indian Court 
unde: our Act of 1869, and the question is whether this Act having 
been passed under (it must be assumed) the sanction of Parliament 1 
ought not to be accepted by the English Courts as having extra terri- 
torial effect. I am very glad that the point, will now come up for 
authoritative decision m the Courts at home, so that this vexed 
question can be finally settled If our Act is held to have no extra 
territorial effect we must clearly ask for Parliamentary legislation 
as the position of India with its constantly shifting English popula- 
tion puts on a different footing to the Colonies. Nothing could 
be gained by a long disquisition on this interestmg subject. Pretty 
well all that can be said upon it will be found in note 14 of the appen- 
dix to Dicey’s Conflict of Laws, 2nd edition, page 880. 
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No. 192. 


'MEASURES FOR PUBLIC SAFETY AGAINST FAILURE OF 
DAIS OR RESERVOIRS CONSTRUCTED BY PRIVATE 
AGENCY OR IN INDIAN STATES FOR THE DEVELOP- 
MENT OF WATER POWER. 


{Question of protection of British interests against dangerous structures 

in Indian States.) 

(5th November 1920.) 


I think the question of the protection of British Indian interests 

Department of Industries and a f“ 3t Ffibly dang®™ 
Labour Proceedings, Civil Works — structures m Indian States 
Irrigation— B. (Print) May 1923, will require further considera- 
Nos. 1—3. tion, The disaster to the Tigra 

(Legislate Department unofficial Dam in the Gwalior State must 

' be a warning. It may well be 

that the Suzerain Power has the right to protect its subjects against 
■such dangers and that subh protection is rather an “Empire” 
interest, than a matter concerning only the internal administration 
nf the State. In any case, I 'think that the States would be quite 
ready to agree to expert inspection of any dam, the bursting of 
which might cause damage either to British India or a neighbouring 
-State. It should not be difficult to make them understand 1 that such 


inspection would be greatly to their own advantage. It is, I think, 
impossible to accept the position that the maxim sic utere tuo ut 
akenum non laedas has no application to an Indian State, and that 
Whatever damage they do by the erection of dangerous' structures, 
they cannot be made responsible in damages. Even under inter- 
national law it is generally recognised that “ no State is allowed 
to alter the natural conditions of its own territory to the disad- 
vantage of the natural conditions of the territory of a neighbouring 
State, (See Oppenheims International Law, 2nd Edition, Volume 
I, pages 243-244). 
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No. 193. 


SIGNIFICANCE OF THE INSTITUTION OF THE CHAMBER 
OF PRINCES. 


(5th November , 1920.) 


I agree with the main idea of Secretary’s note, but I doubt 


Foreign and Political Department 
Proceedings Reforms A., March 1921, 


No. 1. 


if it would be wise to tell the 
Chiefs that the joint building 
should be a reminder of the 


(Legislative Department unofficial ?<>««» winch the King-Emperor 
No. 1441 of 1920.) exercises over them, as this 

might suggest that the object of 
the Council of Princes was coercion of the States. I would rather 
put it that the joint building was symbolical of the united interests 
of British India and the India States, of the two-fold allegiance 
which Princes and peoples owe to one King-Emperor, and their 
common desire to work towards one great end. I should myself 
like to see the idea elaborated that this ceremony*represents only the 
working out of one great purpose of which Queen Victoria laid the 
foundations by the Proclamation of 1876, viz., the unity of the 
Indian Empire. It was then said that India was thenceforward 
to be governed by Her Majesty and in Her Majesty’s name. So 
again m His Majesty the King’s announcement at the Delhi Durbar 
in 1911. “ It is our earnest desire that these changes may conduce 

to the better administration of India ” : “ The welfare and hap- 
piness of the Indian Empire ”, eto. To my mind Delhi was to 
be the capital not merely of British India, but of the Indian Empire, 
and the coming ceremony only puts the King-Emperor’s seal upon a 
consistent policy since 1876. I will only add that I do not t.bfnlr 
the speech on this occasion should be a long one. 
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No. 194. 

Power of a ruling chief to sue in British Indian 

court. 

(9th November, 1920.) 

I do not think we need trouble Colonel Dunlop 1 witli these 

Foreign and Political Department P a P eIa : I feel A° doubt that 
Proceedings Internal Deposit, Decern- a -timing Chief can sue, like 
ber 1920, No. 17. any one else in our civil courts, 

(Legislative Department unofficial and there must be many cases 
No. 1446 of 1920 ) in which. Chiefs have so sued. 

There is nothing to peculiar to the law of libel which would 
prevent a Chief from bringign an action for libel. t believe 
there was a hbel suit filed m the Bombay High Court before 
I came out to India in which the Maharaja of Bhavnagar was the 
plaintiff. This must have been somewhere about 1890 and the 
Foreign and Political Department may have some record of it. 
The fact that a suit can only be brought in our courts under special 
conditions against a Ruling Chief, is no reason for suggesting that 
they cannot themselves sue. 

I also know of no reason why a Ruling Chief should not take 
proceedings under Chapter XXI of the Indian Penal Code for 
defamation where the offence is committed m British India. 


1 Solicitor to the Government of India. 
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No. 195. 

EXEMPTION FROM STAMP DUTY OF DECLARATIONS 
- UNDER ELECTORAL RULE 11 (2) APPOINTING ELEC- 
TION AGENTS. 

(18th November , 1920.) 

I agree that Rule 46 as to the interpretation of the Rules has 
Reforms Office Proceedings Fran- DO application. It is also, 
chiae, November 1920, Nos. 188—192 I think, clear under Rule 29 
(Legislative Department unofficial that the only remedy is an 
t No. 482 of 1920.) election petition. Colonel 

Dunlop has just shown me the Advocate General’s opinion which 
is to the effect that a declaration under Rule 11 (2) does not require 
a stamp. Under these circumstances, we cannot exempt the docu- 
ments from stamp duty under section 9 of the Stamp Act I think, 
however, that it might be as well to notify under section 33 (3) of 
, the Stamp Act (II of 1899) that a Returning Officer is not a person 
in charge of a public office for the purposes of this section. He 
clearly ought to have nothing to do with stamp questions his duty 
should only be to see that the declaration had been duly made and 
signed. It is probably due to the regulations made by the Local 
Government that this unfortunate ruling has been given. 
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No. 196. 

TRANSFER OF APPEALS FROM THE FILE OF A SESSIONS 
JUDGE TO THAT OF AN ADDITIONAL SESSIONS 
JUDGE. 

(Proposed amendment of sections 409 and 528 of the Code of Crimi- 
nal Procedure , 1890.) 

(6th December , 1920.) 

I discussed tins case with Mr. Duval 1 before the last session 
Home Department Proceedings oi the Council, and was not 
Judicial, January 1921, Nos. 122-123. altogether -^satisfied with the- 
(Legislati ve Department unofficial argument in his note, but as the 
No. 1039 of 1920 ) questions raised seemed to ne- 

cessitate a reconsideration of matters dealt with by the Committee 
of 1916 (which I had no time to do then), I directed the matter to 
be held over. I regret that it should have been so long delayed, 
but the question was not an urgent one. 

I have now been through the papers at some length, hut I do 
not propose to cumber a very small point by a long note. 

The present proposals are summarised in Mr. Tonkinson’s 2 
note at page 2 : 

(1) is met by clause 42 of the Bill drafted by the Committee ; 

(2) I think it would be better to provide specifically for the 
transfer of appeals by a Sessions J udge to an Additional 
Sessions Judge. This might be done by the inser- 
tion of a sub-section to section 409 ; 

(3) I do not think that Sessions Judges should have power 
to withdraw cases or appeals from Additional Sessions 
Judges ; to give them this power would be to make 
the latter their subordinates judicially, which I think 
would be wrong. This was undoubtedly the view of the 
Committee with regard to Additional District" Magis- 
trates, and I think also with regard to Additional Sessions 
Judges 

1 Joint Secretary in the Legislative Department. 

4 Deputy Secretary in the Home Department. 
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